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A LAYMAN’S INTEREST IN THE LAW 


By FRANK CARLSON 
Governor of Kansas 


Epiror’s Note — From an address delivered at the noon-day luncheon of the student 
body of the Washburn University School of Law at the Jayhawk Hotel in Topeka, 


Kansas on October 28, 1947. 

I am glad to see so many of our young men and women taking up the 
serious study of the law, a profession which has behind it centuries of fine 
traditions. I am sure no other profession offers greater opportunities for con- 
structive service to the general public. 


The State of Kansas justly takes great pride in the accomplishments of 
Washburn University, one of its outstanding features being its School of Law. 
From its portals have come many of the state’s ablest lawyers, adding honor and 
luster to their Alma Mater. Its teachers and counsellors have earned the 
plaudits of the country. 


In assigning me the subject, ‘“‘A Layman’s Interest in the Law,” your 
committee has puts its finger on a matter that goes to the grass-roots of Amer- 
ican life. It is vital to good government that every person have an interest 
in law. If this is true it naturally follows that we should have an interest in 
lawyers also. I hope I may make this clear in the few moments allotted to me. 

The layman’s interest in the law is often abstract. He realizes that its 
proper functions mean to him security in his rights and privileges as a citizen 
and that it throws about him impregnable safeguards without which freedom 
of thought and action would not function in our modern complex society. 

So grounded in the conscience of our people is respect for the laws of 
the land that we accept it as a fundamental concept and a daily guide. With- 
out its refining influence our civilization would crumble and the world revert 
to chaos. 
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Those of us who look to the law for its protection and guidance have 
only a hazy understanding of its far-flung ramifications. We must rely upon 
the trained mind to make our laws operate with equal justice for all. The 
obligation rests heavily upon the students of the law to see that the definite 
purposes and objects of laws are not violated nor used by unscrupulous persons 
to evade the just punishment of crime and wrong doing. 


It is axiomatic that every layman has an interest in law, but more especially 
should that be true of those who have chosen it as a profession. The public 
in general has a right to expect and does expect that the lawyer, in his daily 
life and in the discharge of his service to his clients, be mindful of the fact 
that laws function for the protection of the innocent as well as to punish 
the guilty. 

Often the layman looks upon the law as something of a mystery which 
needs an explanation or a diagram to realize its meaning. So much of it is 
wrapped up in large books and legal phrases that he looks upon it with per- 
plexed awe. I have often thought that a simplification of legal procedure, 
bringing it down to language as simple as the Ten Commandments, would do 
away with much of the confusion so prevalent among the common run of 
people, and at the same time have a tendency to eliminate fear and create a 
deeper and more abiding respect for law. 


I am sure the student of law has a broader conception of his profession 
than the sole expectation of monetary reward, although he is undoubtedly 
worthy of his hire. His rightful position in the community and in the nation 
rests also upon a life tempered by honesty, fairness and good citizenship. His 
training, his position and his knowledge open for him opportunities for service 
beyond that of the ordinary citizen. If he fails to meet that high standard he 
has performed a disservice, not only to his country but to the profession of 
which he is a part. 


Having had a hand in their making, I am willing to admit that laws are 
not always perfect and need constant revision to make them serve the 
changing conditions. They are instruments fashioned by the minds and 
experience of men to safeguard the rights of the individual and to protect 
the rights of the minority and the rights of the weak. In all cases they are 
the product of enlightened government through the consent of the governed. 
I am sure no other nation on earth has come nearer to meeting the needs and 
expectations of a free people than the laws of our own United States of 
America. 


To escape the oppressive laws of their native lands our forefathers 
braved the dangers of a long and tedious journey across uncharted seas to 
establish a new and strange conception of the rights and dignity of the indi- 
vidual. In the beginning their efforts were crude and imperfect. They were 
too close to the old order to fully vision a wholly free haven, but from it 
came the ideal that men should be the master and not the slave of govern- 
ment. From the seed thus sown has grown the government under law as we 
know it in this country today. It has furnished an example which has had a 
beneficial influence in all parts of the universe. 





A LAYMAN’S INTEREST 151 


To a certain degree the law students of this great university are the 
custodians of the best traditions of the most ancient of all professions. I 
believe you have the faith and courage to make the most of the opportunity 
to inculcate respect and obedience for law. As a layman I am confident the 
lessons learned here will be used wisely and with the good of the country 
as the ultimate goal. In a free nation the majesty of the law is the most 
precious thing we have. 


As a person outside the legal profession I bring you these thoughts 
hopeful that they will arouse a better conception of the great interest of the 
ordinary citizen in the law as it affects his. daily life. Those of you who are 
inside the precincts of the law have an unusual opportunity to help build a 
better understanding of its importance and benefits. 


You will soon be entering the ranks of an honored profession and it is 
up to you as individuals to hold the respect and confidence of those of us 
who depend upon the law to shape the future of our lives and country. It is 
a pretty big job, but not too big for those who measure up to the full stature 
of American citizenship. 
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THE CITY ATTORNEYS ORGANIZE 


By JaMEs W. PuTNAM* 
of the Emporia, Kansas, Bar 


“In my opinion, such an association might be able to accomplish some 
good results; but if we judge the future by the past I am afraid there might 
be a strong possibility that any such organization might work out like a good 
many other organizations, and make demands upon the time and attention 
of its members without accomplishing any very tangible results. In a general 
way, I feel that there are too many organizations, and that if the average 
business or professional man should work conscientiously in every organization 
of which he is privileged to be a member, it would not leave him enough time 
to earn a living,” wrote one city attorney last summer in reply to an initial 
query on a city attorneys’ association in Kansas. The reply of another lawyer 
with 42 years of practice to his credit differed, “I think the idea is a good 
one. Such an association should have been established years ago.” 


Said a third, “It is my opinion that there should definitely be an organiza- 
tion such as the one mentioned. It occurs to me that under the prevailing 
conditions, the work of the City Attorney, in many instances, is equivalent or 
in excess of that of the County Attorney. I speak advisedly because of the 
fact that I have served in each capacity over a period of years.” 


The brief comment of a city attorney of one of the largest Jayhawker 
cities was, “Personally, I have long felt the need of such an association.” 


These opinions, plus nearly fifty others, from every section and corner of 
the state were coolly studied and discussed at a meeting called September 22 
in Topeka. Every city attorney present presented his ideas, including such 
veterans as R. A. Cox, Augusta, dean of Kansas city attorneys, with thirty- 
three years experience, and D. G. Smith, Girard, with twenty-seven years, as 
well as the newcomers to the field, to-wit, E. E. Pedroja, Eureka, appointed 
six weeks ago, and Charles D. Stough, Lawrence, who was sworn in four 
months ago. In addition, Albert B. Martin, general counsel of the League 
of Kansas municipalities and his assistant, L. W. Chesney, were invited to 
comment. The result— after three hours of deliberation—a motion by 
W. J. Burns, Independence, seconded by E. E. Pedroja, Eureka, to organize a 
City Attorneys’ Association, which carried unanimously. 


To avoid the waste of haste, it was decided to utilize the next six months 
for research and planning; and then reconvene during the 1948 Kansas Bar 
Convention to perfect the formal organizational mechanics. Officers were 





*Mr. Putnam is the interim president of the City Attorneys’ Association of Kansas. 
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elected and committees* appointed to prepare the ground work. 
Granting that just another organization is not needed — what then do 


these city attorneys have in mind? Briefly, the aims of this concerted effort 
can be summarized in five categories: 


1. Simplification and clarification of statutory law on cities especially in the 
financing thereof. 


2. Standardization of traffic regulations and fines with the hope that safety efforts 
will be bolstered. 


3. Modernization of police court procedures to improve the effectiveness of muni- 
cipal law enforcement. 


4. Improvement of the counseling role of city attorneys to give the governing 
body of every city the benefit of the experiences of other cities. 


5. Creation of an — de corps among city attorneys, encouraging a frank 
exchange of ideas for the improvement of municipal government as its position 
gtows increasingly important. 


Invitations to join the group have been mailed to city attorneys of all 
first and second class cities. City attorneys of third class cities and other 
Kansans interested in the legal aspect of municipal government are welcome 
to affiliate. Dues for the year 1948 have been set at $5.00 and should be mailed 
to the secretary-treasurer, Robert E. Ferguson, Marysville. The membership 
fee is a proper expenditure of any city. 

What will be the ultimate achievement of the Association will depend, 
of course, upon the membership. No miracles are expected or desired — 
rather, an intelligent, progressive, cooperative effort toward long range better- 
ment of Kansas communities. Such a goal deserves the interest and support 
of every public-spirited attorney. 
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REPORT OF KANSAS UNIFORM 
LAW COMMISSIONERS 


By Commissioners Oris S. ALLEN, Topeka; W. E. STANLEY, Wichita; 
and SPENCER GarRD, Iola 


Epiror’s Note — This report was presented to the Kansas Commission on Interstate 
Cooperation at its meeting in Topeka on October 10, 1947, in accordance with a 1947 
Kansas statute (L. 1947, Ch. 293). 

The annual conference of commissioners on uniform state laws was held 
in the Statler Hotel in Cleveland, Ohio, during the week commencing Sep- 
tember 15 and ending September 20, 1947. The conference is composed of 
Commissioners from the 48 states, District of Columbia, Alaska, Puerto Rico, 
Hawaii. In addition, each state officer charged by law with the duty of 
drafting legislation is an associate member of the Conference. Commissioners 
from Kansas present were W. E. Stanley, Spencer Gard and Otis S. Allen, 
and associate member Franklin Corrick. 

The Conference convened at 2:30 P.M. on September 15, 1947, but 
Committees engaged in the work of drafting acts to be presented met during 
the morning and after adjournment. Commencing on Tuesday and continuing 
through the entire week the conference convened at 9:30 A.M., recessed at 
12:30 P.M., convened at 2:00 P.M. and adjourned at 5:30, and in the night 
sessions convened at 8:00 and adjourned at 10:30 or 11:00. In all eleven 
sessions were held during the week. 


In our first report to the Kansas Commission on Interstate Cooperation it 
may be well to state that the National Conference on Uniform State Laws 
was organized in 1890 and has held 57 annual conferences. Its object is to 
promote uniformity in state laws on all subjects where uniformity is deemed 
desirable and practicable, to draft model acts on subjects suitable for inter- 
state compacts, and subjects in which uniformity will make more effective the 
exercise of state powers and promote interstate cooperation, and to promote 
uniformity of judicial decisions throughout the United States. 

Subjects to be considered are selected by a committee on scope and pro- 
gram who recommend them to the Executive Committee which determines 
what subjects shall be considered. The drafting of acts is referred to either 
the appropriate section or to a special committee appointed to draft the act 
assigned to it. The actual drafting of acts is often assigned by the committee 
to either a member of the committee or to some other person especially quali- 
fied who acts under the direction of the committee. When the act has been 
prepared and approved by the committee it is presented by the committee to 
the Conference sitting as a Committee of the Whole where every member has 
an opportunity to express his views and make suggestions and motions with 
respect to the matter under consideration. The act is there considered section 
by section and after due consideration is referred back to the committee to 
redraft the act in the light of the suggestions and amendments made by the 
committee of the whole and report back at a future session. Acts are usually 
considered at three or more annual conferences before they are finally accepted 
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by the committee of the whole and reported to the conference for adoption. In 
the conference, vote is taken by states and each state has one vote. After acts 
have been approved by the conference they are submitted for approval by the 
Board of Governors of the American Bar Association. When so approved they 
are ready for submission to the legislatures of the various states for enactment 
into law. 


There are at present 48 acts which have been prepared by the Conference 
and recommended to the states for adoption into law. An exhibit is hereto 
attached stating the subjects covered and the number of states which have 
adopted each act. Kansas has adopted but 11 of these acts. 


At the Cleveland Conference the following acts were considered, viz: 


Uniform Ancillary Administration of Estates Act, which was finally 
approved by the Conference. It had been considered in committee of the 
whole at three previous sessions. The basic principle of this act is to unify 
and simplify as far as practicable the administration of estates, and provide 
for the administration of the entire estate by the domicillary administrator, 
but in accordance with the laws of the local jurisdictions where property of 
the estate is located. This is a companion act to an act adopted in 1944 called 
the Uniform Powers of Foreign Representatives Act, which gives power to 
the foreign representative to administer the estate in the ancillary jurisdiction 
where no application is made for ancillary administration. 

Another act dealing with the subject of the probation of foreign wills, 
called The Uniform Probation of Foreign Wills Act, was considered during 
the session and referred back to the committee with suggestion of changes. 
An act embodying the changes where practicable will be reported to the next 
annual conference. 

The Uniform Divorce Recognition Act was finally approved at the 1947 
conference. This subject has been before the conference many times, but 
because of the difference of the laws of the several states on the subjects of 
marriage and divorce no act has been finally adopted by the conference 
until the session of 1947. The purpose of the present act is to prevent hasty 
and ill advised divorces. It provides that “a divorce obtained in another 
jurisdiction shall be of no force or effect in this state, if both parties to the 
marriage were domiciled in this state at the time the proceeding for the 
divorce was commenced.” Section 2 of the act provides that “if the person 
obtaining the divorce was domiciled in this state within 12 months prior to 
the commencement of proceedings therefor, and resumed residence in this 
state within 18 months after the date of his departure therefrom, in any legal 
proceeding begun within 7 years from the obtaining of the divorce, these facts 
shall be prima facie evidence that the person was domiciled in this state at 
the time divorce proceedings were commenced.” 


An act entitled “Uniform Enforcement of Foreign Judgments Act” was 
also considered at the conference in committee of the whole and referred back 
to the committee drafting the act for redraft and report at the next session. It 
provides for the enforcement of foreign judgments without bringing a new 
action based on the judgment. 
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The most important act considered by the Conference and the one which 
consumed by far the greater amount of the time of the Conference was the 
“Commercial Code.” This act is being drafted under the direction of the 
National Conference of Commissioners on Uniform State Laws and the Amer- 
ican Law Institute. Before final adoption the Code will have the approval of 
both organizations, in accordance with the contract between the two organiza- 
tions entered into for the purpose of preparing the Code. The purpose of the 
act is to restate and bring down to date a number of uniform acts previously 
passed by the conference and included within the scope of the Commercial 
Code, and which have been enacted in many jurisdictions, and to reconcile 
the judicial decisions made concerning them. Its purpose is to enact into statu- 
tory law the entire common law relating to commercial transactions. Over 
$300,000.00 is being spent in research and preparation of this Code. The 
various subjects included in it are being prepared by reporters employed by 
the two organizations, and every section and word of the entire Code will be 
considered by the members of each of the two organizations. 

During the 1947 session the Commissioners considered subjects embraced 
in the Commercial Code as follows: Commercial Paper, Bank Collections, 
Bank Operations and Foreign Banking, Letters of Credit and Investment 
Instruments. It is anticipated that the Code will be completed and approved 
by the two organizations and ready for introduction in the Legislatures which 
meet in the year 1951. This Code is of such great importance to all states 
that it is the intention of the Commissioners to urge its adoption in each state 
at the first legislative session held after the approval of the act. The subjects 
embraced in it have from time to time been recognized as subjects where uni- 
formity is desirable if not necessary. In order to hasten the adoption of the 
Code it has been suggested that a joint session of the commissioners on uniform 
state laws from the several states and the members of the American Law Insti- 
tute be held some time next spring for the purpose of considering the provi- 
sions which have not yet been approved by these two organizations. The session 
will probably be held in Washington, D.C. next June. 

Your Commissioners wish you to know that matters concerning this 
report will be given their especial attention, and that they will be pleased to 
give you at any time any information which they have or can obtain with refer- 
ence to it or to the work of the conference. 
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AN ADMINISTRATIVE PROCEDURE CODE 
FOR KANSAS 


By JAMES BARCLAY SMITH 
Professor of Law, University of Kansas 


Much discussion of administrative procedure has occupied the time of 
bar associations and others over the decade. About every type of suggestion 
capable of the ingenuity of man has been made. Some who fear administrative 
action would bury it under a facade of judicial trial de novo. Those who are 
testy of court delays and have a flare for “executive efficiency” would cut off 
judicial auditing and promote legislative absolutism. It has been demon- 
strated’ that no legislation is necessary for Kansas to obtain the best results. 
However, so much temper has gone into the discussion that recent federal 
enactment seems to have unleashed a sort of mob psychology for the legislation 
of codes of administrative procedure. 


If we are to have legislation, whether or no, it would be wise to initiate 
action within the bounds of reason and experience. For this purpose, the 
following is submitted to the Bar of the State of Kansas with the views to its 
proposal to the Legislature. The principle upon which it is drafted is funda- 
mental in the established due process of law. The proposal will do the least 
harm and the most good in the public interest in the administration of law. 
The proposed draft of a Kansas code of administrative procedure follows. 


ADMINISTRATIVE PROCEDURE ACT 


An act relating to procedure before administrative tribunals, and providing 
a method of judicial review of determinations by administrative agencies. 


Be it enacted by the Legislature of the State of Kansas: 


1. Administrative tribunals shall enter final orders only after such hearing as 
is appropriate under the circumstances of each case. 


2. Any person having a material interest therein may seek a review of such 
administrative action in an injunctive proceedings in the District Court. If sup- 
ported by substantial evidence, the findings shall be conclusive upon the reviewing 
court. The weighing of conflicting evidence and inferences from evidence are 
for the administrative agency and not for the court, save only as questions of law 
are raised. Upon such questions of law, the experienced judgment of the admin- 
istrative agency shall be entitled to weight. The agency may petition the court for 
the enforcement of its orders in the review proceedings or independently, and the 
court shall make an order in each case with the view to the earliest conclusion 
thereof consistent with law. Appeals to the Supreme Court may be taken from 
the judgment of the District Court as in other civil actions. 


3. Administrative agencies shall make finding of facts and conclusions in 
support of final orders, and shall make such record in each case of their —_— 
ings as is appropriate under the circumstances. In an injunctive proceeding for 
review or enforcement, the court shall determine whether, upon the entire record 
of the hearing, each of the findings of fact necessary to support the determination 
or order is itself supported by substantial evidence. As soon as practicable after 
such a proceeding is begun, the agency concerned shall file a certified copy of its 


1 See J. B. Smith, Kansas Needs No Logan-Walter Bill, 9 The JOURNAL of the Bar Association of 
the State of Kansas 319 (May 1941). 
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record upon which the order complained of was entered with the clerk; and the 
court shall be confined to that record and the issues raised before the administrative 
agency, unless otherwise required by due process of law. When the whole record 
is unnecessary to the decision of the issues raised on judicial review, only the 
portion designated by the parties need be certified by the agency. 


4. Each administrative agency shall prepare and make available rules of its 
procedure and regulations; and, in so far as practicable in its discretion, separate 
the oe omy functions, namely, investigation, litigation, and adjudication. A 
certified copy of such rules or regulations shall be filed with the Secretary of State 
and shall be available for inspection in both offices. No person shall be held 
responsible for failure to comply with such rules until ten days after they have 
been so filed unless he personally is served. When funds are available, the rules 
and regulations shall be printed and copies provided upon the request of interested 
persons. In its discretion, any administrative agency may hold public hearings rel- 
ative to its rules and regulations to the end that they effect the meaning and policy 
of the statutes governing its conduct. Any interested party may make application 
for the promulgation or modification of any rule or regulation of general operation. 


5. Administrative agencies shall have power to make investigations and to 
issue subpoenas in appropriate cases, and may apply to the District Court for the 
enforcement thereof or of any other interlocutory orders. On issues quasi-judicial 
in mature adversely affecting his private interests, the interested party shall be 
entitled to compulsory process or to procure the evidence of persons or the pro- 
duction of documents or both in his own behalf, and administrative agencies may 
issue subpoenas upon a verified application by such party or his attorney showing 
probable materiality of the evidence. 


6. This act shall -be known as the Administrative Procedure Act. It is supple- 
mental and expresses the public policy that issues arising in administrative pro- 
ceedings shall poate with expedition and concluded as promptly as fairness 
to all parties and the public interest permits. Its provisions shall be applicable in 
the absence of specific legislation upon any matters contained therein. 

7. This act shall take effect and be in force three months after its publication 
in the statute book. 


A full discussion of the above proposed bill will follow in a later issue of this 
JourNAL. I should like to emphasize, however, that the danger to the public 
interest inherent in administrative action has not been the absence of judicial 
protection against unfair practices in procedure and hearings. The courts 
adequately have met this challenge. The danger lies in the dereliction of 
of legislatures to observe continuously the evolution through non-judicial 
tribunals of a vested discretion to effect public policy. This involves the legis- 
lative process usually beyond the supervision of judicial power. Necessarily, 
the Legislature must declare a policy, establish guides, and vest in the admin- 
istrative agency the initiative of discretion to effect the legislative mandate. 
This process is legislative, the responsibility is the Legislature’s. By and large, 
the legislatures have created the instrumentality and have ignored its action. 
The capacity to distort and deflect that policy inherent in the powerful, inde- 
pendent commissions is very great. 


The lawyer in the legislature and the bar association can be great forces 
for sound governmental practice if they will insist upon affirmative interest 
through its appropriate committees to insure that the Legislature exerts its 
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responsibility upon informed judgment. Unless the Legislature exercises super- 
vision of the administrative agency, it is possible that economic or social policy 
may undergo a distortion in a tide which only time can undo.” 


2 “It is a fundamental principal, nqworee, shat where Congress has entrusted an administrative 


agency with the responsibility of selec 
relation of remedy to policy is peculiarly a matter for 
with the complex problem of adjusting holding company systems in accordance with the 
legislative standards, the Commission here has accumulated experience and knowledge which 
no court = to attain. Its judgment is entitled to the greatest weight, while recognizing 

ssion’s discretion must square with its responsibility. Gnly if the remedy 
chosen is unwarranted in law or is without justification in fact should a court attempt to 
intervene in the matter.” American Power & Light Co. v. Securities and Exchange Commis- 
sion, 67 S. Ct. 133 (1946). Italics supplied. 


ing the means of achieving the statutory policy the 
admtortrotioe competence. fn dealing 
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INSTRUCTIONS AND SPECIAL QUESTIONS* 


By Westey E. BROWN 
of the Hutchinson, Kansas, Bar 


Some adverse criticism of jury trials has, in my opinion, been a reflection, 
not upon the jury system itself, but upon the lawyer and the judge in instructing 
the jury and asking special questions. No one who has tried civil jury cases 
wishes to mitigate the importance of all other phases of preparing for the 
trial in a civil case. This work, however, may be for naught, unless the jury 
is properly instructed and if special questions are asked, they elicit a finding 
of fact by the jury which is not inconsistent with the general verdict. 


The fact that instructions are given and special questions asked of the 
jury, usually after both parties have rested, will not lull the careful practitioner 
into a sense of security. He has found that the instructions and special ques- 
tions are of utmost importance to the results he may obtain in the outcome 
of his case. 


I wish to discuss the importance of instructions and special questions in 
civil jury trials in the District Courts of Kansas. 


The specific statute governing instructions to the jury is Section 60-2909, 
subdivisions 5, 6 and 7, G. S. Kan. for 1935, and is as follows: 


“Fifth. When the evidence is concluded and either party desires special instruc- 
tions to be given to the jury, such instructions shall be reduced to writing, 
numbered and signed by the party or his attorney asking the same, and delivered 
to the court. The court shall give general instructions to the jury, which shall 
be in writing and be numbered, and signed by the judge, if required by either 
party. Before reading the instructions to the jury, the Court shall, when requested, 
submit the same to counsel on either side and give counsel a reasonable time to 
suggest modifications thereof. 


“Sixth. When either party asks for special instructions to be given to the jury, 
the court shall either give such instructions as requested, or positively refuse to do 
so; or give the instructions with a modification in such manner that it shall 
distinctly appear what instructions were given in whole or part, and in like 
manner those refused. All instructions given by the court must be signed by the 
judge, and filed together with those asked for by the parties as a part of the record. 


“Seventh. After the instructions have been given to the jury, the case may be 
argued.” 


Before going further into a discussion of the importance of instructions, 
let us, as near as possible, define them, and see what purpose and function 
they serve. 


Our Court has said: 


“Not every order, direction or statement by the judge to the jury is an instruction. 
An instruction is a direction in reference to the law of the case. (Lawler v. 


“East of Legal Institute discussion on ‘Trial Practice’ during the 65th Annual Session of the 
Ka: ns sas Bar ‘ Sescciatien at Topeka May 23-24, 1947. Reference was made to excellent articles 

rs) e followin 

Article by john F. Eberhart — Volume 8 of the Kansas State Bar JOURNAL. 

Article 7 James A. ee then of the University of Kansas Law School, Volume 7 of the 
Kansas State Bar JOURN. 

Article by C. L. Hunt of Concordia, July 1936 issue of the Judicial Council Bulletin. 

Article by Edward M. Boddington, Kansas City, Kansas, Volume 10 of the Kansas State Bar 

Article by Austin M. Cowan, Wichita, Kansas, July 1938 issue of the Judicial Council Bulletin. 

Article by William H. Wicker, Volume 5 of the Yale Law Journal. 
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McPheeters, et al., 73 Ind. 579), and a mere statement by the court to the jury 
that he would furnish them with the pleadings would not seem to be a direction 
as to any matter of law. However, it must be borne in mind that the Court had 
not defined the issues of the case, and his sending the pleadings could only have 
been to enable the jury to determine what they were; hence, in that view the 
statement of the court was an instruction, because in the act of sending the papers 
was implied the purpose for which they were sent, and was implied a direction 
to use them for that purpose.” (Railroad Company v. Eagan, 64 Kan. 421, 427). 


A statement of the judge can become an “instruction,” therefore, if it 
has the implied purpose of instructing the jury as to the issues of the case. 


The purpose and function of instructions 


“is to inform the jury concerning the issues joined by the pleadings and to advise 
it regarding the verdict, or verdicts, it is possible to render on evidence actually 
adduced.” (King v. Consolidated Products Company, 159 Kan. 608, L. C. 610; 
See also Lord v. Hercules Powder Company, 161 Kan. 268, 271.) 


It has been admitted by most of the textwriters, and by some of our most 
able jurists that instructions have always been a source upon which the unsuc- 
cessful litigants have predicated error. 


Indeed, Judge Rousseau A. Burch, in expressing his personal opinion 
stated that the essay on law called “Instructions to the Jury” was a prolific 
source of procedural error. A review of the cases which have been reversed 
by the Supreme Court of the State of Kansas, because of faulty instructions, 
will prove that Judge Burch was correct. (State v. Moore, 125 Kan. 334.) 


The Kansas Reports are full of decisions explaining the above Statute, 
and setting out rules for the guidance of future litigants for challenging 
instructions. We know no better way to stress the importance of instructions 
than to call attention to the rules which the Court has set out in determining 
the validity of instructions in the past. 


A reading of the cases indicates that in jury trials instructions have very 
often governed the outcome of the case. Because of this fact lawyers trying 
cases have wanted an opportunity to present their instructions for hearing. A 
hurried review of the history of the above section will indicate this fact. 


The statute, as originally written, and as now written, probably contem- 
plated that judges may give oral instructions to the jury. The general practice, 
however, has grown up of the judges automatically giving their instructions 
in writing, even though they are not formally requested by the litigants to 
the trial. 


In an early case, the Court declared that the statute then in effect made 
it imperative and the duty of the court, when required by either party, to reduce 
its general instructions to writing. (Atchison v. Jansen, 21 Kan. 560, 570.) 


Because an alert counsel had followed the statute in this instance, and 
requested the Court to give written instructions, the court held that where 
oral instructions were given in disregard to the demand of one party for written 
instructions, that it 


“must reverse the judgment on the petition of the party demanding written instruc- 
tions, irrespective of the question, whether such oral instructions as are incorporated 
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into the record are correct statements of the law applicable to the cases.” (See 

annotations at 115 A. L. R. 1332.) 

The Court modified its position later, probably to suit the exigencies of 
a particular situation because it was held that where they had decided that the 
failure to refuse to instruct in writing did not affect the substantial rights of 
a party, they could not under the Code reverse the lower court. The Section 
of the Code used as a basis of this ruling is Section 60-760, G. S. Kan. for 1935. 
(Deets v. National Bank, 57 Kan. 288, 290.) 


In 1884 the court found that it was not prejudicial error to give oral instruc- 
tions if the request for written instructions though made were not timely made. 
In this instance, the request for written instructions was made after the evi- 
dence was heard and not before the jury was empaneled as a rule of the trial 
court provided. It is well to know the rules of the District Court in which 
the case is to be tried. (Street Railway Company v. Stone, 54 Kan. 83.) 

Not much was said by the courts on oral instructions, so far as the writer 
can find, until 1936, when the court stated: 

“Only one thing could possibly be the ground of the objection to the oral instruc- 

tion here given, and that was the urging of the court for the jury to get together, 

* * *” (Moore v. Owens, 143 Kan. 620.) 

The decision of the Court in 1884 must have had the effect of having 
trial counsel of that day work for legislation which would permit him to 
examine the Court’s instructions before they were given. The last sentence of 
sub-section 5 above was added in 1909. In explaining this change in the law 
our Court said: 

“The change in the statute gives to litigants better opportunity to prepare and 

request additional instructions whenever they deem it necessary. The statute gives 

to counsel the right to inspect the instructions before they are given to the jury. 

If on inspection it is discovered that the instructions are not what the counsel 

desires them to be, he has an opportunity to prepare special instructions to cor- 

respond with his wishes and submit them to the court with the request that they 
be given to the jury.” (Street Railway Company v. Stone, supra; See also, Skaer 

v. American National Bank, 126 Kan. 538, 541.) 

Enough for the review of the growth of the statutory provision to permit 
lawyers to examine instructions of the court before they are read and to make 
suggestions for modifications. 

The court by discussion of this right of counsel for so many years has 
now arrived at the conclusion that it is counsel’s duty to request modification, 
if they are not as he desires them to be, or are not full and complete. 


The Court was referring to sub-section 5 when it remarked: 


“That statute contemplates that if either party to an action being tried thinks that 
the instructions are not full and complete, he should request modification of them, 
and that if he does not request such modification, he cannot complain of them.” 
(Klassen v. Creamery Company, 160 Kan. 697, 708.) 


This duty upon the lawyer trying cases arose from the application of the 
principle that the court would not review on appeal legal questions or matters 
not fairly or timely raised in trial court. (State Bank v. Moritz, 146 Kan. 23; 
Anderson v. Shannon, 146 Kan. 704.) 
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The general rule that an attorney must request instructions before he can 
complain of those given by the court was announced at an early date when it 
was stated: 


“In a trial by a jury, it is the duty of the court to instruct the jury on questions 
of law which he deems applicable to the case as made by the pleadings and evi- 
dence; and if a party desires other or different instructions, “ must make his 
request in writing for them, as provided by Section 275 of the Code. If no such 
request is made, the instructions given stand as the law of the case for that trial. 
A judgment will not be reversed in this court on the ground that the trial court 
should have given other or different instructions, where a request in writing for 
such instructions was not made on the trial.” (Douglass v. Geiler, 32 Kan. 499, 
Syl. 1.) 


An exception to this rule exists: 


“When the court gives instructions on the issues to be determined by the jury 
* * * * and one or more of the instructions includes statements of the law with 
respect to such issues which are clearly erroneous, it is not necessary, in order to 
predicate error upon the giving of such instructions, that the party against whom 
such erroneous instructions were given make a record of exceptions to the instruc- 
tions as given, or of objections thereto, or of his motion for their modification 
before or at the time they were read to the jury.” (Richardson v. Businessmen’s 
Protective Association, 129 Kan. 700, Dissenting Opinion at page 707, Syl. 2.) 


The exception to the rule just announced was at first criticized. Judge 
Harvey in his dissenting opinion in the case stated: 


“My view is that to predicate error on instructions given the record should show 
that the party complaining had requested an instruction differing in substance from 
that given, which was refused, or that he had objected to the instructions as given, 
which objections were overruled, or that he had moved for a modification of the 
instructions, which motion was denied, or that in some other appropriate way he 
had presented to the trial court the question which he urges in this court and had 
an adverse ruling thereon. It is only by some method of this kind it can be said 
that the court’s attention was challenged to the matter.” 


It was here admitted that at least prior to that case there was some confusion, 
because it was stated: 


“That the decisions of the court heretofore have not been very definite on this 
matter.” 


The present rule of law on the necessity to object to instructions has 
been recently affirmed: 


“It must be conceded the general rule is that where no objection is made to the 
giving of an instruction during the trial and no request was made for its modifi- 
cation or clarification and such instruction is not clearly erroneous, a litigant cannot 
be heard to complain on appeal. It must, however, also be conceded the rule does 
not apply to an instruction which is in itself erroneous and an appellant is not 
estopped from complaining of it as error by not having objected to it at the time 
it was given.” (Sams v. Commercial Insurance Company, 157 Kan. 278; 287, 
288. See also, Steele v. Russell, 162 Kan. 271, 274.) 


It is important in reviewing the court's instructions, prior to the time 
they are read to the jury, to ascertain that the court does not adopt the practice 
of embodying in their entirety, the pleadings of the case in such instructions. 
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Of this practice, the court has stated that it is bad practice and may be clearly 
erroneous. The rule concerning this principle may be summed up as follows: 
“It appears that in cases where the pleadings are involved in complex and intricate 
phraseology, it is not good practice and may be reversible error to send the plead- 
ings to the jury; in cases where the pleadings are simple, the practice of sending 
them is not commended, but is not reversible error; but where the Court merely 
paraphrases, and incorporates the plain and simple language of the pleadings in 
a the issues to the jury, it is not error, nor even grounds for just criticism.” 
(Williamson v. Oil and Gas Company, 94 Kan. 238, 242. See also, Moore v. 

Owens, 143 Kan. 620, 623.) 

In the trial of lawsuits, counsel, as well as the courts, are often anxious 
that the jury arrive at some sort of verdict. This is often done because each 
side has felt that there is no reason why the jury should not bring in a verdict 
sustaining their contention, and the judge feels that the county is being put 
to considerable expense and that the jury should arrive at a conclusion. 


Errors have therefore arisen concerning the giving by courts, either at the 
request of counsel or without the request of counsel, what is known as coercive 
instructions. In Eikmeier v. Bennett, 143 Kan. 888, the jury had reported that 
it was unable to agree, and in absence of any party or his counsel, the court 
gave an instruction which followed the well-discussed and familiar case of 
Commonwealth v. Tuey, 8 Cush. Mass. (1), decided in 1851. The court said 
in this case that the instruction given, in the manner given, was error, and while 
the court specifically said that they were not inclined to hold the voluntary 
giving of additional instructions in all cases to be error, they did hold that the 
instruction given in this case was error, because the only purpose in giving 
such an instruction was to coerce the jury to agree, otherwise there would be 
no point in giving it. The court did mention that the jury reached a verdict 
in a short time after the instruction was given, which may have had some 
bearing on the fact that they held such an instruction coercive. For those who 
desire a review of the rule of law and cases on coercive instructions, they will 
find them in this case. 

In connection with the case of Ezkmeier v. Bennett we wish to refer to a 
case decided about the same time. We have assiduously stayed away from 
reference to criminal law, and the rule of instructions in criminal cases. They 
are in some instances similar to civil cases. In the criminal case an instruction 
was given which was declared not to be coercive, where the court, after com- 
mending counsel for his defense of the accused, stated: 

“Be that as it may, there is an elementary rule of appellate practice which is that 
counsel cannot sit quietly by and permit the trial court to commit error prejudicial 
to his client without the interposition of a timely and appropriate objection thereto. 
“The approved practice of dealing with trial errors is to make timely objection to 
them as they arise. This procedure is substantially the same in criminal as in civil 
cases.” (R. S. 62-1412 et seq.) 

In Bowen v. Timmer, 87 Kan. 162, 123 Pac. 742, which took note of 
the abolition of the rule requiring exceptions to be taken as a prerequisite to 
appellate review, it was said: 


“Fairness to the court should _— counsel to call attention to such errors sea- 
sonably, and they may be held to waive their right to relief where their conduct, 
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expressions or silence show acquiescence in an erroneous declaration of law or 
evince a purpose to take advantage of unguarded expressions that would have been 
promptly corrected if pointed out. (p. 163.)” (State v. Pyle, 143 Kan. 772.) 


This was a criminal case and we believe that the application of the rule 
against coercive instructions should have prevailed as a matter of principle. 


Most of us know that it is the duty of an attorney as an officer of the 
court to assist it in arriving at a just and lawful conclusion and judgment in 
every cause. Our court reiterated this statement in 1947, saying: 


“The time for proper instructions to be given is at the trial so that the jurors may 
know the law of the case. Where a party.contends that an instruction given might 
have been stated better in different language it is imperative that he call the atten- 
tion of the court to the matter. (Lambert v. Rhea, 134 Kan. 10, 14, 4 P. 2d 419.) 
Appellant contends that where the instruction is clearly erroneous as a matter of 
law it is not necessary for him to call the court’s attention to it before the jury 
retires, citing Sams v. Commercial Standard Ins. Co., 157 Kan. 278, 139 P. 2d 859, 
Syllabus No. 9, and authorities there cited. Conceding the rule to be correct and 
at times to be properly applied the fact remains that if a litigant desires his case 
decided upon sound rules of law, properly applicable to it, and knows or realizes 
that an instruction given is clearly an inaccurate rule of law, he owes a duty to the 
court and to the litigants to call the court’s attention to it.” (Steele v. Russell, 
supra.) 


We have tried to give a background of the growth of the law, and the 
procedure which makes it a necessity to object to instructions which are not 
approved by trial counsel. We have also referred to the cases above to indicate 


the necessity for counsel to make objections to instructions which he believes 
are faulty, and to present to the court, based upon his evidence, and theory 
of the case, the instructions which he deems to be appropriate. 


The fact that counsel requests instructions, however, does not mean that 
the court does not have great discretion in whether or not they are to be 
submitted as asked. 


The Court pointed out that: 


“It has long been the rule that instructions need not be repeated and that requested 
instructions may rightly be refused when the subject matter thereof is covered by 
other instructions. (Moyer v. Dolese Brothers Company, 162 Kan. 484, L. C. 488; 
Farmer v. Central Mutual Ins. Co., 145 Kan. 951, 67 P. 2d 511.) 

“This court has repeatedly held it is not error to refuse to give requested instruc- 
tions, where the instructions given by the trial court cover the same ground.’” 
(Sams v. Commercial Standard Ins. Co., 157 Kan. 278, 139 P. 2d 859.) 


Another rule announced by the court in the Moyer case, just referred 
to, means that counsel must study the instructions given by the court as a whole 
in order to make proper suggestions, modifications or objections which he 
desires. An objection had been made to one of the instructions, but the trial 
court had admonished the jury to consider all the instructions in the light of 
all other instructions. The court said: 


“ “The instructions given should be considered as a whole, and it is not the rule 
to single out an instruction as defective because of a missing element if that ele- 
ment in another part of that instruction or in other instructions given in the case.’ 
(Hunter v. Greer, 137 Kan. 772, 776, 22 P. 2d 489.) 
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“Instruction No. 14, while not entirely free from ambiguity, nevertheless, by rea- 
sonable construction, did not state the law incorrectly and the exception to the 
application of the instruction was sufficiently set forth in instruction No. 16 (See 
Sweeney v. Merrill, 38 Kan. 216, 16 Pac. 454; Orr v. Hensy, 158 Kan. 303, 147 
P. 2d 749; and Ray v. Allen, 159 Kan. 167, 152 P. 2d 851.)” 


Do not let the statements just made lead you to believe that you can cure 
one instruction by the use of another, because the court has also held that 
where an earlier general instruction abstractly stated the correct rule of law, 
but in a later one applicable to the facts did not state the correct rule the first 
did not cure the latter. (Sams v. Commercial Standard Insurance Co., supta; 
Kastrup v. Yellow Cab & Baggage Co., 124 Kan. 375.) 

Because of the court’s ruling set forth above, and others, many careful 
lawyers have taken up the practice of drawing requested instructions covering 
the same phase of the case in several different forms. This is done in order 
that the requesting party may express his views to the court in an acceptable 
and favorable manner. 

The court has indicated another rule to follow in preparing instructions 
to be given in jury trials. This general rule expressed by the court is that: 

“Where the trial court in its instructions to the jury makes quotation of applicable 

statutory provisions, and those provisions contain words defined in the statute, the 


jury should be instructed as to those definitions.” (See Long v. Shafer, 162 Kan. 
21, Syl. 4.) 


The court did not in this instance find that reversible error had been com- 
mitted by the failure to give instructions embodying the statutory definitions. 
The court did say, however: 

“It may be doubted that in this case the refusal of the court to give the requested 

instructions constituted error for, as we read all of the instructions in the light of 

the evidence, an instruction embodying the substance of the statutory definition of 

‘intersection’ would not have helped, and might have hurt the appellants in view 

of their theory of defense.” (Long v. Shafer, supra, p. 28.) 


Counsel had requested an instruction in this case; that instruction had been 
denied, and the court had declared that the failure to give the instructions 
requested was not prejudicial error. This, of course, indicates that the court 
could decide that the failure to instruct on statutory definitions when such 
statute is quoted, may be error. We cannot go so far as to say that failure 
to so instruct may next time constitute prejudicial error. We can, however, 
knowing that judges are human and of necessity do view the case from the 
light of their experience and the manner of its presentation find that what the 
advocate did not believe to be error, is in fact error. What was not the law 
before His Honor speaks is the law after he has spoken. 


There has been much written about the form and content of instructions 
since the practice has developed of having all written instructions. Most of 
this criticism has been well founded. It has seemed trial courts and attorneys 
have worried more about being reversed than of having the jury understand 
the instruction. Much of the legal terminology of instructions has arisen 
because of the court holding that good trial practice requires that instructions 
should be confined to “concrete statement” of the law applicable to the issues 
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raised by the pleadings and to the pertinent facts developed by evidence. (See 
Pirrot v. Hienen, 138 Kan. 319, 320, and Skaer v. American National Bank, 
supra, and cases cited.) 


Because of errors in instructions, some of our sister states have attempted 
to establish standardized instructions to juries. Such standardized instructions 
to juries was adopted by the Association of District Judges of Nebraska. (See 
Nebraska Law Review, Vol. 24, 1945, page 197.) 


This practice may have its merits. To a certain extent it is practiced in 
this state because each trial court in its own jurisdiction has usually a set of 
instructions which it gives under certain circumstances. In the writer’s opinion, 
it would and does take much of the value which could be obtained from 
instructions keyed to the particular case involved. At any rate, the form and 
content of instructions may be as varied as the issues raised in a trial. 


The statutes and authorities quoted certainly indicate that the time for 
giving instructions is directly after the evidence is submitted, and prior to 
the time that the case is argued by counsel. The court has a large discretion 
in the matter of giving additional instructions after the jury has retired for 
deliberation, and only in the event of abuse resulting in prejudice will an 
exercise of that discretion be grounds for reversal. 

Speaking of the trial court’s discretionary powers in this connection, the 
court held that: 


“Although this is the rule with respect to instructions after the jury has retired, 
* * * notwithstanding the provisions of the code require the court to instruct the 
jury before the argument of counsel, such argument and some other things may 
sometimes justify particular instructions afterward but such instructions should not 
go beyond what is fairly authorized by the argument of counsel or some other 
good reason. (See Foster v. Turner, 31 Kan. 58, 1 Pac. 145. Also Kellogg v. Lewis, 
28 Kan. 535.) * * * This would seem to be particularly necessary in a case where, 
after counsel for one litigant had closed his argument, an instruction, general in 
character, is read to the jury without having been submitted to counsel for approval 
and under circumstances which could easily give the jury the impression the major 
portion of the argument could not be reconciled or harmonized with the instruc- 
tion just submitted. Without attempting to pass upon that question in this case 
it can be stated we can conceive of a situation where such action would be so 
prejudicial to the rights of a litigant as to amount to an abuse of discretion.” 


Further on in the opinion the Court said, referring to this: 


‘“* * * Where an instruction is submitted at the close of an argument, suddenly 
and without opportunity of inspection, where counsel has not had a chance to 
formulate a proper objection, and where the situation is such that any objection he 
makes might be misconstrued by the jury to the prejudice of his client, that the 
same formality contemplated by the rule in cases where counsel have had an oppor- 
tunity to object after submission of instructions is not required and any statement 
tending to indicate an objection to the instruction so given is sufficient to insure 
counsel the right of appellate review if on the motion for new trial his objection 
to the instruction, or instructions, so made is called to the attention of the trial 
court.” (Sams v. Commercial Standard Insurance Company, supta.) 


Counsel for appellant in this case after the giving of such an instruction 


and when the trial court had given him an opportunity to discuss the instruc- 
tion just submitted, said, “I finished my argument.” It was held this statement 
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under the circumstances was tantamount to making the objection contemplated 
by the rule and when later renewed on a motion for new trial was sufficient to 
obtain appellate review of the instruction, regardless of whether or not any 
objection was made. 


A summation and review of the cases cited and other cases reported would 
indicate to the trial attorney that it is not wasted effort to check and recheck 
instructions which he intends to request that the court give. The careful prac- 
titioner will at the time of trial see that he has reduced to writing the special 
instructions which he wishes the court to give; that he has numbered and signed 
them and delivered them to the court; that he has requested the court that 
before reading the instructions to the jury, they be submitted to him as counsel, 
and that he have a reasonable time to suggest modifications. He will see that the 
court either gives such instructions, or positively refuses to do so, or gives 
the instructions with a modification in such a manner that it shall distinctly 
appear what instructions were given in whole or part, and in like manner those 
refused. He will check very carefully those instructions which the judge seeks 
to make non-prejudicial by marking them “given in substance,” and see that 
they are actually given in substance, and if not, suggest proper modification. 
He will also follow closely the statements of the judge given to the jury to see 
whether or not they are actually instructions or mere admonitions. In reading 
the actual instructions themselves, he will analyze them to see that they fulfill 
their purpose of informing the jury concerning the issues joined by the plead- 
ings, and advise it regarding the verdict or verdicts possible to render on the 
actual evidence. He will examine any instruction to see that 


1. The instruction is confined to the concrete statement of the law 
applicable to the issues raised by the pleadings and evidence; 


. all applicable parts of the quoted statute were included in the instruc- 
tion; 


. it is free from ambiguity; 

. the subject matter is not covered by other instructions; 
. it is not coercive; 

. it does not quote complex and intricate pleadings. 


Even though he thinks the instruction is of itself erroneous or prejudicial, 
he will examine it carefully and object to it, because whether or not the 
instructions is erroneous or prejudicial is for the court to determine. If his 
requested instructions are refused, he will check his instructions against those 
given to see that they differ in substance, and if they do, object to them. If they 
do not state his theory of the case, he will move for modification of the 
instructions, and if such motion is denied, he will use every possible means to 
call the court’s attention to the fact that in his opinion, instructions to be 
given are improper, prejudicial or erroneous. 


Our courts have held that it is not error for the trial court to explain in 
instructions the purpose of special questions to a jury. However, it has been 
generally held that an instruction informing the jury of the effect of a stated 
answer upon the ultimate result of the controversy should not be given. In 
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fact, our court has stated that it is error to instruct a jury that their answers 
to particular questions of fact submitted should be consistent with the gen- 
eral verdict. It has been said that special questions should be answered without 
any reference to their effect on the general verdict. (Brick Company v. Zim- 
merman, 61 Kan. 750.) 


The use of special questions may afford a means of correcting an erroneous 
instruction. This, due to the fact that if the special question elicited a special 
finding, supported by evidence that the jury was not mislead by the instruction, 
it would probably not be prejudicial. 


The statute covering Special Questions reads in part as follows: 


“60-2918. * * * In all cases the jury shall render a general verdict, and the court 
shall in any case at the request of the parties thereto, or either of them, in addition 
to the general verdict, direct the jury to find upon particular questions of fact, to 
be stated in writing by the party or parties requesting the same: Provided, That no 
one party shall in any case be entitled as a matter of right to request more than ten 
such special questions but the court may in its discretion allow more than ten 
special questions. When the special finding of facts is inconsistent with the gen- 
eral verdict, the former controls the latter, and the court may give judgment 
accordingly.” 


In the last Legislature, House Bill 123 sought to amend this Section and 
provided for the elimination of a special verdict. It was introduced but not 


passed. It proposed to do away with the right of either party to request spe- 
cial questions, and gave this right to the trial court. 


Judge Burch, in 1928, however, was of the opinion that the general ver- 
dict should be abolished. He stated: 


“the general verdict should be abolished, and the jury should be required to find 
the facts, under instructions limited to aiding the jury in dealing with the evidence. 
By exercise of a little concentration and discrimination, it would not be difficult, 
even in the most complicated case, for counsel and the court to frame a few ques- 
tions for the jury to answer, fully covering the ultimate facts determinative of the 
issues.” (State v. Moore, supra.) 


These conflicting views indicate that the use of special questions or the 
failure to use them has affected many verdicts. While special questions are 
essential to a special verdict, a reading of our Statute shows that findings of 
fact in answer to questions do not dispense with the general verdict. A special 
verdict is that by which the jury finds facts only. An answer to special questions 
may respond to but a single inquiry pertaining merely to one issue, which is 
essential to the general verdict. The answer to special questions need not be 
absolutely decisive in the whole case; it is only necessary that they relate to 
some material question of fact, which is an ultimate fact, and conclusive on 
some issue. 


It is mandatory on the trial court to give special questions when they are 
properly requested by counsel and in proper form. An example of this was 
where defendant’s counsel had drafted eight special questions and requested 
that they be submitted to the jury. None of them were submitted by the court. 
Some of them, though phrased in a different form, sought substantially the 
same information which the questions submitted sought, but some of the 
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questions deemed important by the Defendant were not submitted in any 
form. The court said this was error, explaining: 
“While the trial court should examine special questions requested to see that they 
are Clearly stated and pertain to matters concerning which there is evidence which 
would support an answer, the court should not refuse to submit them. There is no 


contention that the questions requested were open to any infirmities.” (Gates v. 
Western Casualty & Surety Company, 153 Kan. 469, 475.) 


This calls attention to the fact that our trial courts have been given 
latitude in exercising their discretionary powers in respect to the special 
questions requested by counsel to be propounded to the jury. The substance 
of this power is that it is the duty of the court to revise the questions presented, 
striking out all which are mere recitations or touch immaterial facts, and 
changing and arranging the others so that in the natural order, clearly and 
briefly are presented the questions which are necessary to bring out any par- 
ticular fact or facts desired. (Railway Company v. Holley, 30 Kan. 465; 
Billings v. Aldridge, 129 Kan. 772, 776; Dyer v. Keith, 136 Kan. 216; Power 
v. Yellow Cab Company, 156 Kan. 150.) The trial court can also, without 
the request of either party, submit appropriate special questions on its own 
accord to the jury. (Waggoner v. Oursler, 54 Kan. 14.) 


In the early days it was often customary for counsel to ask many special 
questions of the jury. It became such a task for the jury to answer all of these 
questions, the relevancy of some of which could be questioned, that the 
Legislature finally limited the number of questions which could be asked to 
ten. The court, however, in its sound discretion, may permit counsel to ask 
more than ten. The above gives a brief statement of the general duties and 
the obligations of the trial court with respect to special questions. 


Attention of the trial court and counsel has been called to the fact that 
juries are not always fair, that they are inclined sometimes to overlook con- 
trolling details in a lawsuit, and as a corrective, the Legislature authorized 
the submission of special questions. The court said: 


“Special age are ae oye to a jury to bring out some or all of the deter- 


minative facts which should be considered in the formation of the jury’s formal 
verdict. Such questions may aid in sifting the jury’s reasons for their verdict; they 
may show how closely or otherwise the jury has followed the trial court’s instruc- 
tions, * * * ; and they may and often do show the measure of sincerity with which 
the jury has considered the evidence on which the general verdict must rest if it is 
permitted to stand. Not infrequently the jury’s answers to special questions enable 
the court— and compel it— to enter judgment thereon in favor of one litigant 
although the general verdict might be in favor of his adversaries.” (Doty v. Crystal 
Ice and Fuel Company, 122 Kan. 653, 658; see also Long v. Shafer, supra.) 


The fact that the answers to special questions can compel the court to 
enter judgment in favor of one litigant, although the general verdict might 
be in favor of his adversaries, has brought forth innumerable cases on appeal. 
In these cases the court has been asked to set aside the general verdict of the 
jury, because special findings of fact were inconsistent with it. 


A reading of these cases will not always disclose exactly what position 
the practitioner should take as to whether or not he should ask special ques- 
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tions of the jury. A good many lawyers have felt that the only time to ask 
special questions is when they are defending a damage suit. The cases decided 
by our Supreme Court certainly reflect that there have been many reversals in 
damage suits, due to the fact that the special findings were inconsistent with 
the general verdict. 


The propriety of such a procedure, however, depends on an analysis of 
the law and the facts of the particular case involved. 


In this connection, I should like to refer to two examples — One example 
to show how effective the use of special questions can be, particularly if they 
are not answered properly, or if the facts show negligence on the part of the 
claimant, which precludes his recovery. (Ji/ka v. The American Mutual Cas- 
ualty Company of Tulsa, 152 Kan. 537.) We are familiar with the case. 
There were 16 special questions asked. One question asked what distance 
the plaintiff's car was from the defendant when they first observed the truck 
(which was parked on a highway in a dust storm). The answer was 100 
feet. Another question was to state fully what the negligence consisted of. 
The answer was defendant’s driver's failure to place the proper signals back 
of the truck in compliance with the Highway Regulations of the State of 
Kansas. The Court stated that as the failure to place the signals was the 
only act of negligence found by the jury, such special finding acquits the 
defendant of every other charge of negligence stated in the petition. In other 
special questions the jury found that the plaintiff saw the truck 100 feet away, 


that he was traveling at a speed of 30 miles an hour, and could thus stop 
within 40 to 50 feet. The court found: 


““Manifestly, the absence of signals did not cause the harm to plaintiffs.” 


The judgment of the trial court was reversed with directions to render 
a judgment for the defendant. 


In the event that counsel has determined that the defendant should 
always ask special questions because of the success shown by their use in the 
above case, we should like to refer to one other case. This action was against 
an insurance company for the recovery for the loss of a bull. Part of the 
court’s opinion was as follows: 

“As previously stated no special questions were submitted to the jury. Strange as 

it may seem the general verdict of this rural jury was in favor of a foreign insur- 


ance company against a resident owner of livestock.” (Phillips v. Hartford Acci- 
dent and Indemnity Company, 157 Kan. 581.) 


The verdict of the lower court was sustained. 


There are many rules which should govern the preparation of special 
questions by the trial lawyer who proposes to request that they be asked of 
the jury. 

Let us briefly review certain of the general rules which the court has 
expounded relating to special questions. The court has held that a jury 
should not be required to answer a question impossible to be answered from 
the evidence, or answer a question calling for a finding of fact which is not 
material or pertinent to the decision in the case. (Walker v. Colgate-Palmolive- 
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Peet Company, 157 Kan. 170, 194; Sluss v. Brown-Crummer Investment Com- 
pany, 143 Kan. 14.) Special questions should not be submitted if they call 
for a recitation of evidence. (Webb v. Boulanger, 116 Kan. 711.) 


It has also been held that the court should require the jury to give 
answers to the questions asked. (Lamb v. Liberty Life Insurance Company, 
132 Kan. 383.) 


The responsibility of the jury to answer special questions does not cease 
because there is conflicting evidence upon the questions to be answered. Our 
court pointed out that: 

“There was evidence on all these points. It was contradictory, to be sure, but it 

was the duty to resolve it one way or another and to answer these questions.” 

(Clawson v. Wichita Transportation Company, 148 Kan. 902; Long v. Shafer, 

supra. ) 

The courts have said that the failure of a jury to answer questions evi- 
dences a lack of appreciation of its duty, and upon this basis counsel should 
always require the court, by proper motion, to have the jury answer the 
questions in a definite and positive manner. 


This again is particularly true, because if the jury answers a question 
“We don’t know,” the answer is construed as being against the party on 
whom rests the burden of proof with respect to the matter to which the 
question relates. To the “don’t know” rule, the court has recently set forth 
an exception, saying: 

“This rule is subject to the limitation that where the answer to the question of 

necessity requires a finding as to the negligence or lack of negligence of a deceased 

person because of failure to exercise due care, there exists a presumption the 
decedent exercised due care for the protection of her own life, which must be 


overcome by evidence.” (Sams v. Commercial Standard Insurance Company, supta, 
p. 284.) 


The statements made above include some of the determining factors 


to be considered, when passing upon the validity of special questions and 
the duty of the court and jury in connection therewith. 


After the verdict is rendered, the trial court has additional duties. In 
jury cases, of course, the verdict is always a general verdict and the trial 
court must indulge presumptions in aid of the general verdict, but none in 
favor of special findings. If special findings are inconsistent with each other, 
the court should try to harmonize them. He cannot isolate one answer and 
ignore others in doing this, but if they cannot be harmonized, he should grant 
a new trial. (Packer v. Freemont Creamery Company, 158 Kan. 191; Sams v. 
Commercial Standard Insurance Company, supta.) 


We have not spoken much about objecting to special questions if they 
are improper. Much the same rules apply as to objections to special questions 
as to instructions. In other words, prompt and timely objection to the ques- 
tions requested and/or to be submitted is required. (Farmer v. Central Mutual 
Insurance Company, 145 Kan. 951.) 


A word of caution to one who desires to submit special questions — It 
would be well to check the rules of court where the case is being tried, and 
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in addition, be certain that you have requested that the court propound spe- 
cial questions in ample time. There is no special time when one must request 
that special questions be given to the jury, but the general rule to follow is 
that they should be submitted prior to the time that the jury is instructed. 


Kansas Courts seem to be quite lenient in permitting the withdrawal of 
special questions by the party requesting them, where the questions were not 
framed with reference to those asked by the other party, and where there is 
no showing of prejudice. (Fitts v. Badger Lumber & Coal Co., 146 Kan. 56.) 


There has been much argument as to whether or not there is an advan- 
tage or disadvantage in submitting special questions. Usually the argument 
has resolved itself to whether or not your client was the plaintiff or defendant. 
The advocates, however, of special questions have felt that they are of advan- 
tage because 


1. they provide a method of checking the correctness of the general 
verdict; 


2. the jury is required to consider important issues; 


3. the answers may show that some of the errors were not prejudicial, 
and they may provide a basis for curing what otherwise would be 
errors; 


4. it permits the jury to set forth the basis by which it arrived at its ver- 
dict, and thus helps the jury’s morale. 


The person who has benefited the most from the preparation of this 
paper is the speaker. A review of the cases, reference books, law journals 
and papers written by other members of our Bar has continued our appre- 
ciation of the importance of Instructions and Special Questions in the trial of 
jury cases. We have also felt that time spent in the preparation of proposed 
instructions will serve to give the lawyer a better understanding of his case. 
The preparation of special questions, whether he requests their submission 
or not, should certainly act as a definite check on whether or not his case has 
been properly prepared and presented. In any event, the increasing work 
of the lawyer, as our society becomes more complicated, requires that he 
hesitate occasionally and remember that one of his functions is that of serving 
as an officer of the court. 


The aid which he can give to the court, in helping with Instructions 
and Special Questions is one of the ways of fulfilling this obligation. 
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TAX FORECLOSURES IN KANSAS* 


By LANGDON L. MORGAN 
of the Hugoton, Kansas, Bar 


Laws providing for Tax Foreclosures instituted in the District Courts 
were first enacted in 1901 being G. S. 1901, 7718 to 7724 inclusive. The 
procedure was similar to the procedure outlined in the 1945 Supplement 79 — 
2801 to 79-2809. 


The first act provided for publication service and set the answer date 
at not less than 30 days from the first publication, and enumerated the alle- 
gations the affidavit for service for publication should contain. Although 
minor amendments to the original act were made in 1931 and 1933 it was 
not until the laws of 1941 that the Civil Code of Procedure was adopted 
relative to publication service, and the other changes made as to tax fore- 
closures. 


The Laws of 1901 were silent as to when actions or proceedings may 
be brought to open, vacate or set aside any judgment rendered for closing 
tax liens and consequently the Civil Code of Procedure applied. The laws 
of 1941 provided that such actions must be commenced within six months 
from the sale of the real estate and also provided for the purchase by the 
County of all real estate not bringing the full amount of taxes, interest, and 
costs. The laws of 1941 also repealed all sections pertaining to the issuance 


of tax deeds by the County Clerk which from 1901 until 1941 was alternative 
to the proceedings for tax forecloseures in the District Courts. 


A large part of the Kansas Cases dealing with tax foreclosure suits 
pertain to questions arising from publication service and attacks made on 
judgments of foreclosure and the resulting sheriff's sales, and this paper is 
largely confined to these matters. 


Certain principles seem to be quite well established by the Supreme 
Court decisions pertaining to a tax foreclosure suit. 

In a direct attack made within the statutory time in the foreclosure 
proceedings upon a tax foreclosure judgment, by a defendant or party in 
interest, served by publication, the judgment may be set aside if it is shown 
that the property was not subject to taxation, or that the taxes or some part 
of them were illegal, or that the taxes have been paid — (Wyandotte County 
Commissioners v. Kerr, 112 K. 463), or that the taxes were levied without 
authority of law (Williams v. Kiowa County, 74 K. 693) and that the moving 
party had no actual knowledge of the foreclosure suit in time to defend and 
must set up a meritorious defense in the answer (Sherman County Commis- 
sioners v. Demaree, 157 K. 478). 


In the Demaree case it was also established that a defendant has no 
statutory right to pay the judgment on his property after the sheriff's sale. 

However, in the case of Atchison County Commissioners v. Wright, 151 
K. 325, the property sold was the home of the owner worth $500.00, the 


*Part of Legal Institute discussions on “Real Estate Law” during the 65th Annual Session of 
the Kansas Bar Association at Topeka May 23-24, 1947. 
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judgment was $38.96 and the sale price was $13.50. Upon a motion by the 
owner filed after judgment and confirmation thereof, but before the sheriff's 
deed was issued, and upon the tender of the amount of judgment and costs, 
it was held that the District Court erred in not sustaining the motion to set 
aside the sale and confirmation since the confirmation and the rulings on 
the motion were made at the same term of court. 


In the case of Sherman County Commissioners v. Demaree, 157 K. 478, 
the court in discussing and distinguishing the Wright case, said: 
“The character of the property and its use, its value, and the low bid compared 
with the judgment, prompted this court to conclude that the trial court should have 
exercised a judicial discretion and given the taxpayer an opportunity to save his 
home. The court did not hold, and did not intend to hold, that in any case that 
the taxpayer might ignore not only the judgment of the court but the judicial sale 
and come in and pay the taxes any time before a sheriff's deed is issued. To do so 
would discourage bidding at such sales.” 
In the case of Sherman County Commissioners v. Alden (158 K. 487) the 
trial court refused to confirm the sheriff's sale where the owner did not bid 
at the sale as he mistakenly believed that if the sale were held he would be 
relieved of a personal debt secured by a mortgage on the property. The 
Supreme Court in reversing the trial court held that general equity powers 
may not be invoked to refuse confirmation and invalidate a tax sale shown to 
have been fairly held, with no element of fraud and in every way regular 
under the statute, and stated that insofar as the Wright case or any other 
case supports a contrary view such holding is hereby overruled. 


In the case of Isenhart v. Powers (135 K. 111) after the sale was held 
and confirmed, the County Attorney filed a motion to set aside the sale as a 
mistake inasmuch as he had promised the land owner he would withhold 
said land from the sale upon a promise by the landowner to pay the judgment 
in full. The motion of the County Attorney was sustained and it was held 
that the District Court has absolute control over its judgment during the term 
at which it is rendered, and further held that a purchaser at a tax foreclosure 
sale is not, strictly speaking, an innocent purchaser nor a purchaser in good 
faith but one to whom caveat emptor properly applies. 


In the case of Crawford County Commissioners v. Radley (134 K. 704) 
the County failed to adopt the provisions of Chapter 288 Laws of 1921 which 
authorized the County Treasurer to bid in the land without receiving bids 
by others. A tax foreclosure action was maintained, judgment rendered, sale 
held and confirmed and sheriff's deed issued. On a motion, in the same case 
to set aside the judgment as void, the court held that such judgment was 
void for the want of jurisdiction of the trial court to render judgment and 
grant relief to a county having no legal right to have the property so bid 
off to it. 

The adoption by the County of Ch. 283 of the Sessions Laws of 1921 
is no longer necessary as the basis for foreclosure actions since this provision 
of the statutes was repealed by the laws of 1941. 


Where taxes are paid to the County Treasurer after judgment but before 
the sheriff's sale, which was confirmed and sheriff's deed issued, in the case 
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of Montgomery County v. Wilmont (114 K. 819) in an application in the 
original action, filed 15 months after the sheriff's deed was issued, it was 
held that the taxes were paid at the time of the sale and the sale and sheriff's 
deed were set aside. 

Our Supreme Court has generally held and enunciated as a general prin- 
ciple of law that a collateral attack cannot be made upon a tax foreclosure 
judgment unless the judgment is void because the court does not have juris- 
diction of the parties and of the subject matter. 


In the case of Training School v. White (110 K. 499), White, who was 
the holder of a sheriff's deed issued by virtue of a tax foreclosure action, 
brought an ejectment suit for possession against the Training School which 
was in possession by a tenant. The Training School acquired title as the 
devisee under the will of Abraham Grant, deceased. In the tax foreclosure 
action service was procured by publication on Abraham Grant and upon his 
unknown heirs, devisees, etc. The Training School, within six months after 
the sheriff's sale filed a motion in that action to set aside the sheriff's deed 
on the grounds that service was procured by publication and that it had no 
notice of the tax foreclosure action, which motion was pending at the time 
of the appeal. The Court held that the Training School was properly served 
by publication as an unknown devisee of Abraham Grant and could not col- 
laterally attack the tax foreclosure judgment in the ejectment action. 


G. S. 1945 Supplement, 79-2804 provides in part: 


“When said deed is filed for record in the office of the Register of Deeds of the 
county where such real estate is situated, it shall be vest in the purchaser or grantee 
therein named . . . a fee simple title thereto.” 


In the case of Blair v. Pooler (160 K. 201) tracts No. 354 and 355 included 
the same description in part. Tract 354 was sold to Pooler and then tract 
No. 355 was sold to Blair. The deed to Pooler was recorded prior to the 
recording of the Blair deed. Blair went into possession of all of tract No. 355 
and made lasting improvements. In the quiet title action it was held that 
Pooler acquired title to all of that part of said land which was included in 
both tract numbers the same having been sold to Pooler and nothing was left 
to sell to Blair; however Blair was given judgment for the improvements made. 

It is a general practice in bringing tax foreclosure actions to include 
numerous tracts in one suit, which practice is based upon statutory authority 
and Supreme Court decisions. Besides the listing of all the defendants in 
the caption of the case, which should be listed alphabetically for convenience, 
individual exhibit sheets as to each tract are attached listing the amount of 
unpaid taxes, the date the same is sold to the county and the names of the 
owners, supposed owners, and the parties having or claiming to have any 
interest therein. 

The case of Sheridan County Commissioners v. Acre (160 K. 278) deals 
with such situation. 

The Federal Farm Mortgage Corporation held a certificate of purchase 
to all interests in a tract of land as the result of a mortgage foreclosure action. 
Subsequent to the issuance of the Certificate of Purchase, a tax foreclosure 
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action, covering certain individual mineral interests under said tract of land, 
was maintained and sheriff's deed issued to the purchaser. The Federal 
Farm Mortgage Corporation was made a party defendant and was served 
personally. Although said corporation filed a motion for additional time to 
plead it was in default of answer. More than a year after the tax foreclosure 
sale said corporation filed an intervening petition alleging that because of 
its interest in the property it should have been named as an owner or as one 
having or claiming to have an interest in the property, and that because it 
was not so named the judgment of the court in the tax foreclosure action was 
void as to it. It was held that the judgment was not wholly void and inasmuch 
as more than six months had expired after the sale the judgment was final, 
that the court no longer has jurisdiction and is precluded from opening, 
vacating, modifying or setting aside its previous judgment. This was a four 
to three decision, with the dissenting justices contendng that 79-2801 requires 
that as to each tract listed for foreclosure the factors essential to the cause 
of action shall be stated, description of the tract, the amount of delinquent 
taxes and penalties due, and the name of the owner, supposed owner, and 
party having or claiming to have any interest therein or thereto, etc.; that 
79-2802 also provides that the decree make findings on these same items; 
that the holding by the majority of the court has the far reaching effect, that 
as a result of this decision any defendant, named as such in the title of the 
action and served with summons, will be required to take note not only of 
the items in which it is listed as a defendant having an ownership or claim 
of ownership, but of every other item, and if it fails to discover that a tract 
in which it holds an interest has been foreclosed and file and action to set 
aside the sale within six months, it is barred from relief. 


The following situation has come to my attention. A was the fee simple 
owner of a tract of land designated as tract 1 which was included in a tax 
foreclosure action. He was named as a party defendant in the caption and 
was listed on the exhibit sheet as the owner of said tract. He also owned 
certain undivided but severed mineral interests in other tracts designated as 
tract 2. These minerals were separately listed for taxation and the taxes were 
paid. Tract 2 under which he owned the mineral interests, were included in 
the tax foreclosure action; however, A was not listed on the exhibit sheet as 
an owner, supposed owner or as one having or claiming to have an interest 
in said tract 2. A being non-resident of Kansas was properly and legally 
served by publication, defaulted and all of said tracts sold including the ones 
under which he owned the mineral interests, and sheriff's deeds issued. The 
question presented is “Did the grantee of the Sheriff's deed to tract 2 acquire 
the mineral interests of A under the rule enunciated in Sheridan County v. 
Acre, supra?” 


The case of Magnolia Petroleum Company v. Moyle (160 K. 722 and 
162 K. 133) when finally decided should answer this question at least in 
part. In this case Robinson was the fee owner of a tract of land under which 
tract Magnolia Petroleum Company was the owner in fee of an undivided 
one-half interest in the minerals. The mineral interest was separately assessed 
to Magnolia Petroleum Company and the taxes at all time paid. In 1942 this 
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tract was included in a tax foreclosure action. Magnolia, who also owned, 
as lessee, an oil and gas lease covering the one-half mitral interest of Rob- 
inson, was made a party defendant and was listed on the exhibit sheet with 
the owners, supposed owners and as a party having or claiming to have an 
interest therein. Publication service was procured on Magnolia although said 
company was registered with the Secretary of State. Judgment was rendered, 
sheriff's sale held and confirmed and a sheriff's deed was issued to Moyle. In 
1944 and more than six months after the sheriff's sale, Magnolia filed an 
action against Moyle to quiet its title to the undivided one-half mineral inter- 
est. The issues were joined and the case was submitted to the District Court 
upon an agreed statement of facts. The trial court rendered judgment for the 
plaintiff quieting its title to the undivided one-half mineral interest including 
the right of ingress on said land for drilling, exploring, etc. and to erect build- 
ings, tanks, etc. together with all easements and privileges necessary, incident 
to, or convenient for the economical operation of said land for the production 
of said minerals, which rights and easements were contained in the mineral 
deed to Magnolia. The oil and gas leasehold estate of Magnolia was 
extinguished to which there was no serious contention. Upon appeal reported 
in 160 K. 722 the judgment of the trial court was reversed and the court 
held that the tax foreclosure judgment had become final and could not be 
collaterally attacked. Two members of the Supreme Court dissented. Upon 
a re-hearing reported in 1622 K. 1 the case reported in 160 K. 722 was 
reversed and the ruling of the trial court affirmed as to its judgment quieting 
the title to the one-half minerals of Magnolia under said land but was 
reversed as to the order quieting the title to rights and easements of Magnolia 
in the surface of the real estate, holding that the same was extinguished as 
a part of the fee in the surface. Three members of the court dissented. The 
majority opinion held that no taxes were due on the undivided one-half 
mineral interest, that the court in the tax foreclosure action did not have 
jurisdiction of the subject matter and that the judgment was void. One justice, 
who concurred in the majority opinion, dissented as to that part of the ruling 
which held the easements in the surface were extinguished on the grounds a 
royalty interest was unworkable without the easement rights. I am informed 
that a second re-hearing has been granted and will be heard in June. 


This case clearly presents the conflict between two principles of law; 
one pertaining to the finality of judgments without which purchasers of real 
estate will not be absolutely safe in accepting the title to lands which are 
based on foreclosure proceedings even though the proceedings are absolutely 
regular on their face; the other principle protecting the ownership of fee 
interests from foreclosure actions where all taxes levied thereon are diligently 
paid. 

The case of Rathbun v. Williams (154 K. 601) presented a question 
which apparently was not so perplexing as there were no dissenting opinions. 
An undivided interest in the minerals under a tract of land were conveyed 
and separately taxed. The mineral owner, after the production of oil, sold 
and assigned his royalty interest to a third party. The royalty interest was 
assessed as personal property and the taxes thereon were paid. A tax fore- 
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closure action was maintained to sell the mineral interest for the non-payment 
of taxes and the mineral interest was sold and the sale confirmed. The owner 
of the royalty interest was made a party defendant and served by publication. 
Judgment was entered, sale held and confirmed and sheriff's deed issued. In 
this case, which was a quiet title action, it was held that the royalty interest 
was dependent on the mineral interest and was extinguished by the sale of 
the mineral interest. 

Numerous other problems of a similar nature arise that will probably 
wind up in the Supreme Court, for example: A tax foreclosure action on a 
tract under which the minerals have been severed, but not separately listed 
for taxation, and in which the owner of the minerals is made a party defend- 
ant and served by publication; and as another example: A sheriff's deed was 
issued in a tax foreclosure action but the deed was not recorded for more 
than five years. The land was purchased from the original owner and the 
deed promptly recorded and subsequent thereto the sheriff's deed was then 
recorded. This involves the construction of a portion of 79-2804 pertaining 
to the recording of sheriff's deeds theretofore quoted. 


House Bill No. 452 passed by the 1947 legislature, provides in substance 
that any person, fudiciary or corporation may file in the office of the clerk of 
the District Court of any county an instrument appointing a resident of the 
state of Kansas as agent upon whom process for such person, fiduciary or cor- 
poration may be served and shall have the same effect as service by publication. 
Such appointment shall remain in effect for a period of three years unless 
revoked in writing. Sec. 6 provides: 


“When any person, fiduciary or corporation shall have appointed such a service 
agent and such appointment remains unexpired and unrevoked, process issued in 
any action or proceeding against such person, fiduciary or corporation in any of 
the courts of the county may be served upon such service agent and shall have the 
same effect as publication service upon such person, fiduciary or corporation and 
no greater force or effect. Service by publication shall be of no force or effect where 
an appointment of service agent made and filed as herein provided remains in 
effect, unless process showing upon its face the name and address of such service 
agent shall have been duly issued to the proper officer of the county of such service 
agent’s residence as shown on the register of service agents and returned by such 
officer to whom it was directed, with a notation that he cannot find such service 
agent, naming him, in his county. Nothing herein shall affect the validity of service 
by publication against unknown heirs, executors, administrators, devisees, trustees 
or assigns.” 


This act to take effect from and after July 1, 1947, and after its publication 
in the statute book. 

It is my thought that probably the above mentioned case and others 
contributed part of the motive behind the enactment of this act. 





The JOURNAL 


CURATIVE ACTS; THEIR EFFECT AND 
POSSIBILITIES CONCERNING TITLES* 


By A. K. STAVELY 
Judge of the Thirty-fifth Judicial District 


In the year 1856, the county of Shawnee erected its first court house at 
the thriving village of Tecumseh. This improvement was made, ostensibly, 
by virtue of the County Buildings Act of 1855; but what was actually done 
departed somewhat from the provisions of that statute. The Buildings Act 
authorized the Board of County Commissioners, (consisting at that time of 
the Probate Judge and two commissioners elected by the legislature,) to 
contract for the building; but the contract in this instance was not made by 
the board but by the Superintendent of Public Buildings. Again, the law 
authorized the issuance of warrants in payment for the work, but instead the 
bonds of the county, due over a term of years and bearing ten per cent inter- 
est, were delivered to the contractor. It is not strange that these irregularities 
were challenged. Thereupon the legislature of 1857, which desired to be 
helpful to the board and the contractor, if not to the tax-payers, passed an 
act approving the bonds and declaring them to be valid and binding. This 
statute constituted what is possibly our earliest experiment with curative 
legislation; but it was not long until the curative idea was extended to a more 
familiar field. Chapter 30 of the laws of 1859 was the forerunner of our 
present Capter 67, and contains the following provisions: 


“Sec. 28: Nothing herein contained shall invalidate any act already done. 

“Sec. 29: All acknowledgments of deeds and other instruments of writing, for 
record in this Territory, which have already been taken by registers of deeds, with 
or without an impression of an official seal, are hereby recognized, confirmed and 
made valid.” 


It thus appears that in the very infancy of our state, public concern was felt 
lest the innocent and unwary should suffer from the inexperience or careless- 
ness of those public officials with whom they had to deal. It was proper that 
some allowance be made for the handicaps and difficulties of frontier life. 
Such statutes were but the legislative enactment of the fundamental principles 
of equity that the intent is to be looked to, rather than the form; that an 
intent to fulfill an obligation or to perform a duty is to be imputed to the 
parties; and that, that is to be regarded as done which ought to be done or 
should have been done. 


The need for legislative enforcement of these principles did not pass 
with the pioneer days. It is present today, and will abide with us so long as 
conduct falls short of perfection and society continues to be leavened with 
a sense of justive and moral obligation. And it should be so; for in good 
conscience, rights acquired in good faith ought not to be put in jeopardy by 
trifling informalities or insubstantial departures from strict compliance with 
statutory details. It is the function of curative statutes to protect these rights 


*Part of Legal Institute discussions on “Real Estate Law” during the 65th Annual Session of 
the Kansas Association at Topeka May 23-24, 1947. 
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against mere technicalities, and by legalizing irregular procedures to enforce 
equitable principles of fair play. 

A curative act is defined as a law which is intended to give effect to 
some past act or transaction which was ineffective because of failure to comply 
with some requirement of law.’ Since it reaches back to the previous trans- 
action and invests it with a legal effect originally lacking, it is retrospective 
in its nature,’ or to use the equivalent phrase, it is a retroactive law. Since 
neither the federal constitution* nor that of this state’ prohibit retroactive 
legislation, the lawyers of Kansas need not debate about these terms, for it 
has been held in this state that curative statutes are necessarily retrospective 
in character. Some of the states have constitutional prohibitions of retro- 
active legislation. In one such state, a law which validated acknowledgments 
of record more than twenty years was sustained on the theory that the law 
was, in fact, “prospective, declaring what should thereafter be received in 
courts as legal evidence of the authenticity of ancient deeds.”” But regard- 
less of the absence of a constitutional prohibition, it is always a condition 
precedent to the sustaining of a retrospective law that it be based upon a 
prior moral obligation.* Granted such antecedent moral obligation, it is 
held that there can be no constitutional objection to a retroactive law which 
changes such moral obligation into a legal one.® Fortunately there can be 
but little question of the existence of such prior moral obligation where the 
validation of titles is concerned. 


However beneficial curative legislation may be, regard must always be 
had for fundamental restrictions which limit legislative power. As a pre- 
liminary matter, it may be suggested that great care is needed in the drafting 
of curative laws. As a general rule, a statute will not be given retrospective 
force and effect unless the intention of the legislature that it shall so operate 
is unequivocally expressed; and the presumption is that retroactive force is 
not intended unless the contrary clearly appears.*° Again, there is the homely 
necessity that the curative weapon be carefully aimed at the correct target; 
a blunder which may defeat curative results in more ways than one, and which 
occurs more often than might be supposed. In part, that was what was wrong 
in the Tecumseh court house case, for unfortunately the Act of 1857 pur- 
ported to validate a non-existant contract. The legislature mistakenly declared 
valid all contracts for the building made by the Probate Judge and County 
Commissioners, whereas the contract in question had been made by the Super- 
intendent of Public Buildings. This feature of the curative act was therefore 
held to be a nullity.” 


Not only must care be taken to cure the right defect by the validating act, 
but also that the means and manner of effecting the relief does not exceed the 
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power of the legislature. Wallace County having issued warrants for gopher 
scalps, the law under which they were issued was held unconstitutional, and 
a curative act was passed. Instead of legalizing the acts of the county board 
in issuing the warrants, this act operated solely upon the warrants themselves, 
declaring them to be binding charges upon the county. This curative act 
itself was thereafter adjudged to be invalid’* upon the ground that the law 
amounted to a judgment by legislative act against the county, and hence an 
exercise of judicial power by the legislature. Ordinarily the issuance of 
a warrant does not prevent a county from defending suit thereon; but this 
act cut off all defenses. Such a result, the court said, “would be abhorrent to 
all sense of justice and destructive of the vested right which every person has, 
when sued, to defend against an unjust claim.” This same principle is men- 
tioned in the Tecumseh court house case, although that decision turned on 
a different question. 


The effect of curative legislation upon vested rights must always be 
taken into consideration. Retrospective legislation is to be upheld only if it 
does not impair the obligation of contracts or vested rights; and laws of 
that character which result in such impairment cannot be enforced. It has 
been argued that a law which cures a defect in titles does impair vested 
rights, since it defeats the shadow of right or title which remains in the party 
subsequent to the defective instrument. The existence of a prior moral obli- 
gation militates against that contention. A curative statute accomplishes 
justice by carrying into effect the original intention of the parties as against 


one who seeks to escape his moral obligation by taking advantage of his 
own wrongful conduct.* That such pretended claim constitutes a vested 
right can be sustained only upon the theory that a man has a vested right to 
do wrong, an idea which has been rejected by the United States supreme 
court."* After pointing out that vested rights are confirmed, and not impaired, 
by curative statutes, the court said: 


“To the objection that such laws violate vested rights of property, it has been 
forcibly answered that there can be no vested right to do wrong. Claims contrary 
to justice and equity cannot be regarded as of that character. Consent to remedy 
the wrong is to be presumed. The only right taken away is the right dishonestly 
to repudiate an honest contract or conveyance to the injury of the other party.” 


Whether the effect of the curative statute will be to impair vested rights 
should always receive the careful consideration of the legislature, but the 
courts must finally determine the question.” 


Statutes which validate irregular acknowledgments and similar defects 
in titles are upheld by the great weight of authority, but there must always 
be given them such effect that vested rights will not be impaired by them. 
The validation which they provide takes effect only from and after the date 
when such statutes go into force.* Innocent third persons who have acquired 
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rights prior thereto are protected by the constitutional limitation and the 
statute is inoperative as to them.” 


Too much emphasis cannot be placed upon the importance of the factual 
basis of curative legislation. It is out of these facts that the defect to be 
remedied arises and they supply the foundation upon which the curative law 
must stand. These facts are themselves, beyond the reach of the legislature; 
but it cannot ignore them, nor can it change them or warp them into some- 
thing different from what they actually are. In an attempt to validate the 
organization of a union school district, that is what the legislature of this 
state once tried to do by a curative statute. The original organization plan 
was for the consolidation of five common school districts. Elections were 
held but only in District No. 8 was a five district union voted upon. In all 
the other districts, the question submitted was that of the union of each of 
them, respectively with District No. 8. In District No. 8, the proposed five 
district consolidation carried. In the others, only one voted for consolidation 
with District No. 8. Nevertheless, the county superintendents thereupon set 
up a union district composed of District No. 8; of District No. 81, which 
had voted to unite with District No. 8 and District No. 7, which had voted 
not to unit with District No. 8. Thereafter a law was passed which purported 
to validate the petitions, notices and elections in these three districts and to 
legalize the acts of the superintendents in disorganizing them and organizing 
the three district union. None of these petitions, notices or elections which 
the legislature attempted to validate had any reference to a three district 
consolidation. The validating act was held to be ineffective.” The legislature 
could not put into an election notice what had never been there. While it 
might override the result of an election, it could neither change a vote for one 
proposition into a different one, nor could it change a vote against a prop- 
osition into one for it. Under the circumstances, to ratify and confirm the 
acts of the superintendents was in effect “to say that a pure fabrication is to 
be taken as duly and regularly recorded.” 


Since the legislature cannot alter the facts, it must take them as it finds 
them, and give relief, if possible, by changing their legal effect. This result 
may be accomplished either directly or indirectly; that is, either by declaring 
the transaction or thing itself valid, or by giving the evidence of the trans- 
action legal sufficiency. The direct method is often used in acts curative of 
matters other than titles, but sometimes it is also followed in acts validating 
titles. It was so used in an act which declares valid the title derived from 
H. D. Mirick as asignee of the Land Grant Railway and Trust Company.” 
By virtue of an order of the Circuit Court of Pettis County, Missouri, Mirick 
as assignee had conveyed large tracts of land in eastern Kansas, but without 
obtaining authority from any court of this state. Such conveyances were 
subsequently held invalid.** Hence the above mentioned statute which 
validated, not the irregular conveyance, but the title itself. This may be open 
to some question. To pronounce the title itself valid approaches very near 
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to the exercise of judicial powers by the legislative branch of the government. 
The usual curative act confirms titles indirectly, by imputing legal sufficiency 
to proceedings, instruments and records which are irregular, but not void.* 
In every case, it must consider the facts and weigh the equities, and it must 
determine in the first instance whether there is present that antecedent moral 
obligation which is indispensable to a valid retrospective law. Its conclusions 
in this respect are not final, however, for when such statute is challenged, the 
duty of determining the facts and their sufficiency finally devolves upon the 
courts.” 


A common limitation on legislative power to enact curative legislation 
is the principle that the legislature can, by a curative act, do only that which 
it had authority to do in the first instance. In the opinion of the United States 
Circuit Court which is published as an appendix to one of our own reports,”® 
it was said by Judge Dillon: 

“If the legislature might have passed such an act prior to the election, it will not 
be disputed that it can ratify and confirm an election held without it ; but the legis- 
lature, it is clear, cannot do by a curative or retrospective act what it could not have 
previously authorized.” 

In one of our own decisions which has been frequently followed, the court 
said that where the legislature can dispense with a thing or render it imma- 
terial by prior enactment, it may dispense with such a thing or render it 
immaterial by a subsequent statute.” The recording act, for example, makes 
eligibility to record dependent upon certain specified conditions. The legis- 
lature had power to designate these conditions, but their choice was some- 
what arbitrary and others might well have been substituted therefor. The 
legislature may, therefore, by a subsequent curative act waive compliance with 
the conditions designated,” and may even ascribe sufficiency to what was 
done although there may have been a total failure to comply with the original 
conditions.** To contend that the legislature can do indirectly what it cannot 
do directly is said to be too preposterous for argument; but beyond question 
it may validate any act which it had power to authorize in the first instance.*° 
On the other hand, it cannot by a curative law, render valid an unconstitu- 
tional act;* nor can it legalize proceedings which were originally void for 
want of jurisdiction.” 


Of recent years, statutes validating titles have usually been general in 
terms, but formerly special acts were often employed to cure specific defects 
in particular titles. An example is Chapter 42, General Laws of 1862, which 
purports to “declare in every respect to be legal conveyances” certain deeds 
made by L. C. Conery as administrator of Herman Dace, deceased, pursuant 
to an order of sale of the Probate Court of Lykins, (now Miami) County; 
and to “vest in the purchasers all the title and estate that could be con- 
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veyed by said administrator by strict compliance with” the executors and 
administrators act of 1859. Questions may yet arise in the examination of titles 
as to the effects of such special acts. It may therefore be proper to make 
reference to the subject of general and special legislation. 


Although the facts in the Tecumseh court house case took place before 
the adoption of the constitution, it was held on general principles that- “a 
statute which dispenses in favor of some particular individual, with the gen- 
eral rules governing similar cases, does not come within the rightful attributes 
of legislative power and is not to be regarded as law.” The act of 1857 
validating the bonds was therefore declared to be a nullity since it was not a 
general law but a special act. The constitution was adopted in 1859, and 
Section 17 of Article II thereof provided that all laws of a general nature 
should have uniform operation throughout the state; and that in all cases 
where a general law could be made applicable, no special law should be 
enacted. This section was interpreted in July, 1862, to mean that a discretion 
was left to the legislature, which had sole power to determine whether its 
purpose could or could not be accomplished by a general law. Thus special 
curative acts, such as that validating the Conery deeds, were recognized as a 
proper exercise of legislative power. 


The courts having so surrendered the field to legislative discretion, the 
flood-gates were opened wide to a torrent of special laws, many of which 
were of a curative nature. In the session of 1889, out of 271 acts passed, 
146 were special acts. Twenty-seven of these were validating acts but only 
three of them related to real estate titles. The others legalized such diverse 
matters as roads in nine counties; the incorporation of four towns; tax levies 
and bond issues in various counties and cities; and the official acts of certain 
named individuals as county, township and city officers and as Notaries Public. 
Writing in 1908, Justice Porter stated that fully half of the laws enacted by 
state legislatures in preceding years were special laws; and that of 257 laws 
enacted in this state at the 1905 session of the legislature, more than one-half 
were special laws.** However beneficial these special acts may have been 
in particular instances their volume alone had become a public evil. 


The remedy for this condition was the amendment of Section 17 of Art. 
II which was adopted in 1906, the effect of which was to take from the leg- 
islature and to give to the courts the final decision whether a statute is repug- 
nant to this section. As amended, the constitution does not attempt to forbid 
all special legislation, but only to limit it to those cases where it is necessary 
to accomplish the legislative intent.** Since the object of curative laws is the 
repair of specific defects, they are necessarily special in character.*® Such 
laws are therefore held to constitute an —— to the general rule for- 
bidding special legislation.*” It has been specifically held that because of this 
exception, a curative act does not violate the constitutional prohibition against 
gtanting corporate powers by a special law.® 
83 State v. Hitchcock, 1 Kan. 176. 
34 1 77 Kan. 721, 731. 

77 Kan. 721, 738. 


: Pollock v. K.C., 87 Kan. 205. 
Kan. 205, 213. 








186 The JOURNAL 


One of our most recent curative statutes is Chapter 241 of the Laws of 
1945." This statute provides that judgments quieting titles which are based 
on tax deeds of record less than five years, shall be conclusive to the same 
extent as though plaintiff's title had been based on a valid tax deed of record 
more than five years. 


The validity of this provision is open to some question. While the leg- 
islature may validate judicial proceedings which are defective because of mere 
irregularities, it cannot do so where the defect is jurisdictional or affects 
substantive rights.” As was said in the Cipra case,“ it is not competent for 
the legislature by a curative act, to validate proceedings which were originally 
void for want of jutisdiction. It has been so held in many cases where the 
defect was lack of jurisdiction over the parties. In the situation covered by 
this statute, the court lacked authority to render the judgment sought to 
be cured. 

° 


The statute can find no support in the rule that the legislature can vali- 
date any act which it could have authorized in the first instance, for that rule 
is always subject to the qualification that the validating statute must not impair 
vested rights, but only confirm rights already existing.“* The right to present 
one’s defense is a vested right and the effect of the statute is therefore to cut 
off this vested right. 


An analogous situation is presented by a Maryland case where property 
was ordered sold upon grounds not enumerated by the statute then in force. 
A subsequent amendment broadened the grounds upon which sale might be 
ordered to include the ground upon which the previous order had been based 
and provision was also made for ratification of faulty proceedings had under 
the old law. It was held that a judicial sale which was void for want of 
jurisdiction in the court to order it, could not be validated by subsequent legis- 
lation.“* This ruling would seem to apply to our own statute. 


Some attention must be paid, however, to a further provision of our 
statute. It provides that persons having claims which would be excluded 
by the operation of the statute must commence proceedings to set aside such 
judgment wihin one year from the effective date of the statute. 


It may be argued that this provision is ineffective since it applies only to 
those who would be excluded by the judgment, and since judgment was void 
and cannot be validated, the statute excludes no one and there is therefore 
no one to whom the terms of the statute can apply. 


Curative statutes are to be construed liberally in order that the manifest 
legislative intent be carried out and in our statute that intent is obviously 
to set at rest titles supported by prematurely rendered judgments purporting 
to quiet them. The general rule of construction is that if the constitutional 
parts of a statute may be readily separated, that which is constitutional may 
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stand while that part which is unconstitutional may be rejected.“ Now the 
only part of this statute that can be claimed to be in excess of legislative 
power is that which attempts to make the judgment conclusive regardless of 
jurisdiction to render it. This provision can be separated from the remainder 
of the statute and the legislative intent will still be capable of being carried 
out. With this questionable part of the statute eliminated, what we have left 
is a statute of limitation which is adequate to carry out the purpose of the act. 

As a general rule, the state has complete control over the remedies 
which it offers to suitors in its courts.’ Sound public policy requires that 
some limit be placed upon the time within which claims can be asserted, so 
that fraudulent and stale claims may not spring up at great intervals of time 
when the evidence may be lost or the facts obscured by the lapse of time, 
or the defective memory, death or removal of the witnesses.“* The right of 
the legislature to extend or reduce the time within which the aid of a court 
may be invoked is not a debatable question in this state, since such changes 
affect the remedy only and do not impair vested rights or obligations.” A 
statute which merely changes the remedy is not unconstitutional although 
it be applied retrospectively.° The legislature may therefore enact a statute 
of limitations which changes the period prescribed by a former statute, pro- 
vided that a reasonable time is given before the bar of the new statute takes 
effect;* and such alteration may be made applicable to causes of action 
already existing as well as those coming into existence afterwards.™ 


What has been said suggests the usefulness of statutes of limitation as a 
means of validating titles. Being of a remedial nature, they are unhampered 
by some constitutional restrictions which apply to other forms of curative 
statutes. The relief which they provide is adequate, for a right of action 
barred by a statute of limitations is dead for all purposes while the bar 
continues, and is as if no such right had ever existed. The results thus had 
from the operation of a statute of limitations are such as cannot be gained 
by other means. In a decision which sustained an administrator's deed based 
on insufficient notice of the proceedings to sell, it was said with reference to 
a statute of limitations: “Although length of years may not give jurisdiction, 
or in a certain sense, make good that which is void, an act of the legislature 
may, out of consideration for the public welfare, obilge interested persons to 
assert their rights within a limited time or forever hold their peace.’"™ 

One criticism of statutes of limitations as curative agencies is that they 
do not give speedy relief because of the time interval which must necessarily 
elapse; and it may also be objected that such statutes apply only to affirmative 
actions for relief and do not bar purely defensive matters.* As to the latter, 
it has been intimated® that a special statute of limitation is not subject to 
the terms of the general statutes of limitation, and specifically to Section 24 
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of the Code™ making barred rights of action unavailable either as a cause of 
action or ground of defense. But aside from that, the whole subject of lim- 
itations is under the control of the legislature as to the subject matter, the 
time and the persons to be affected thereby. The legislature may therefore 
properly make defenses as well as causes of action subject to its terms; and 
may further prescribe who shall be barred and when, provided only that the 
time fixed must be reasonable. The period need not be unduly extended even 
to preserve the rights of those under disability. Statutes which save rights to 
those under disability do not rest either upon constitutional grounds nor on 
any doctrine of the law; in every case such privilege depends entirely upon 
the express terms of the statute which creates it.5* To withhold all protection 
from those under disability would be unnecessarily harsh; but after the lapse 
of a reasonable time, some consideration is due to those whose rights are 
held in abeyance. As it is with many statutes and doctrines of the common 
law, the greatest good to the greatest number must be considered. 


Owners of land in this state have long been imposed upon by a plague 
of artificial technicalities which have served only to hinder and delay the 
free disposition of real property. Unfortunately, as the years have passed, the 
burden has become more grievous, and not less. While until the present time 
this burden has been submitted to more or less patiently as a necessary evil 
incident to the ownership of land, there is a limit to patience. Perhaps a 
solution of the difficulty may be found in carefully thought out curative 
laws, particularly in statutes of limitation of broader scope and more com- 
plete and effective results. If so, they constitute not only an answer to a 
public need, but an opportunity to the bar as well. Nothing would contrib- 
ute more to the betterment of the public relations of the profession, nor add 
to the stature of the lawyer in the community than to assist in providing 
some sensible and satisfactory relief for a burden which is almost intolerable. 
To this end, let the subject of curative legislation be commended to the 
careful study and thoughtful consideration of the bar. 
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EXAMINATION OF ABSTRACTS — USE 
OF BUSINESS JUDGMENT* 


By J. E. SCHROEDER 
of the Kansas City, Kansas, Bar 


From the title of the subject assigned to me there may be some implication 
that the use of business judgment in connection with the examination of an 
abstract should be laid aside and an opinion rendered entirely upon the cold 
facts contained therein without regard to age or other existing conditions. 


In the first place an abstract is placed in your hands for an opinion as to 
whether or not it is the prudent thing for the client to purchase or otherwise 
deal with the property covered by the abstract in its existing condition. A client 
does not ask you to make as many requirements in connection therewith as is 
possible to do, but fundamentally wants to know for a certainty whether or 
not he can, with safety, deal with the property. Of course many requirements 
may be made in connection with almost any abstract submitted to you, but the 
time consumed in complying with such requirements, to say nothing of the 
expense, is often more costly to the client than any good obtained. I do not 
mean to say by this that certain requirements should not be made. The lawyer 
who is constantly making requirements about the omission of seals, similarity 
of names, irregularity of dates and many other things on abstracted convey- 
ances dating back to 1860, 1870 or 1880, will soon find that not only his client 
but banks, building and loans, real estate dealers and others will become dis- 
gusted with him and not only do harm to himself but to the profession as a 
whole. Such persons will soon be looking for another means to close real estate 
transactions, without the aid of a lawyer. In a certain city in a neighboring 
state the practices of overcautious and technical lawyers, caused, by such prac- 
tices, a revision to be made in the ordinary form of contract used by dealers in 
cases of sales of real estate, to permit the vendor to furnish a policy of title 
insurance in lieu of an abstract, upon which the purchaser could secure an 
opinion from his lawyer. This has caused an uncounted loss to our profession, 
to the extent that many lawyers in that locality do not care to undertake an 
occasional examination of title. In this city many younger lawyers have never 
had an opportunity to examine an abstract and as a matter of course advise their 
clients to purchase title insurance. 


In order to more clearly state my point I will briefly review the method 
now in general use in this country on title transfer or encumbrance. It will be 
conceded that the basis of the various systems evidencing title is the American 
Recording System. I see absolutely no indication that there will be any sub- 
stantial change in that system. It has worked well down through the years and 
I believe it is a source of comfortable assurance to lawyer and layman alike that 
the deed or other instrument of title is copied as a part of a permanent record 
and that at the instant of filing, constructive notice is given to the world. 


There are no doubt possibilities of improvement. For example, there has 
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been a limited adoption in this state of a photographic or photostatic method 
of reproduction for the public records, which has been proven to be of value 
from both practical and legal standpoints. With such recording system, there 
are four methods to which the public may resort for assurance that it may deal 
safely in connection with a certain tract of real estate, namely: 


(1) The abstract of title, supplemented by examination and opinion of 
an attorney. 

(2) Certificate of title representing an opinion regarding the title, pre- 
pared and certified by one skilled in conveyancing. This system is much used 
in the New England states. 

(3) Title insurance. 

(4) The Torrens System or registered title. 

I wish to point out that this system (Torrens) is not based upon the 
American Recording System but upon an entirely different basis. 

What about abstract of title? As I see it there are two developments in 
prospect. It is very desirable indeed that there be some standardization of 
abstract work. There is no standard form of abstract even within counties. 
Except as associations of abstracters may develop, there is no statewide stand- 
ardization. In certain localities abstracts are very little more than mere chains 
of title. In many localities, however, an honest attempt is made to abstract 
the portion of the recorded instrument which should be noticed by an exam- 
ining attorney. But this does not mean that it is necessary to copy in full 
each instrument or proceeding affecting the title. I submit to this meeting, the 
need for vast improvement in the standardization of abstract preparation and 
in the certificates to abstracts. 

The second development in prospect is whether or not it is a necessity to 
cover the entire period of the title. This for certain sections of our state may be 
a considerable time in the future. However, in other sections the original source 
of title began before the admission of Kansas to statehood. There seems to be 
no compelling reason, in my opinion, why an abstract need cover a period of 
more than 70 or 75 years, provided, however, that the title is shown absolutely 
and unconditionally out of sovereignty. Many of the eastern seaboard states do 
not have abstracts covering a longer period of time. Several of the large insur- 
ance companies, making substantial investments in this state, in the exercise of 
good business judgment and as a matter of company policy, do not require an 
examination of a title for a period of more than 45 years, with certain excep- 
tions, such as properties covered by long-term leasehold estates, etc., and pro- 
viding a showing is made that sovereignty has parted with its title. 

The certificate of title method probably never will come into use in this 
part of the country. 

There are probably many good things which may be said about title insur- 
ance, but even this method does not insure the loss of title. It compensates to 
the amount named in the policy in the event the insured is ousted of his title. 

The Torrens System or registered title, in the absence of fraud, is the only 
true insurance of title. One attacking such a title, as in the case of a preter- 
mitted child, only has recourse against the Torrens insurance fund. 
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Since abstracts of title calling for an opinion of an attorney thereon are in 
general use in this state, I would like to discuss what in my opinion are some 
of the essential factors in the abstract examination. I shall not attempt to dis- 
cuss the standard requirements to be made in each case, as that subject has had 
considerable treatment at prior meetings and through the Bar Journal by com- 
petent persons. I, however, do express a desire that such work continue, as 
many valuable things have been accomplished by previous committees, and I 
urge that the bar generally comply as nearly as possible with the suggestions 
contained in the various reports. 


First, it is most essential that the examiner become thoroughly familiar 
with the description of the land under examination. A general understanding 
of the principles of plane surveying used in your locality is generally helpful 
or, I should say, almost essential. Should the description be by metes and 
bounds, its exact location in the section, township and range should be deter- 
mined in order that you may ascertain that each instrument in the abstract con- 
tains an adequate description of the property under examination, and that none 
of the instruments shown are overlapping upon your property, or that your 
description does not overlap upon the adjoining property. In the case of platted 
lands it is very important to determine the location of the particular lot under 
consideration with reference to section corners and to aid you in determining 
that the particular lot is covered by the title shown in the abstract prior to the 
recording of the plat. Each abstract should have attached thereto as a frontis- 
piece a plat or survey showing all of the information which I have just pointed 
out. Although the description may appear perfectly regular to you, nevertheless 
a plat with all the measurements secured from a government survey should 
appear, as many sections are irregular in size and shape. This is particularly 
true of sections along the north and west side of each township as it is here 
that the government surveyors caused to be made all corrections and also take 
into account the difference between a rectangular survey and the curvature of 
the earth. The location of easements should be shown on the plat and where 
the recorded plat indicates building lines or other information, it should be 
shown upon the plat, and you should point out all of these in your opinion and 
suggest that if there is any confusion about the location of improvements upon 
the property to secure the services of a competent surveyor. 


The next and quite essential step is to examine the patent carefully to 
determine that the government has made no reservations or exceptions therein 
or has limited the use of or right to convey without compliance with certain 
conditions precedent. In cases where lands have been granted to the state for 
school or other purposes, you should be familiar with the granting act and all 
restrictions therein contained, and in addition determine that the state has 
parted unconditionally with its title. If the abstract does not contain a copy of 
a recorded patent, it is essential that one be secured and filed for record and 
shown on the abstract. After you are satisfied that sovereignty has been sepa- 
rated completely from the title you are governed only by the familiar rules of 
law relating to conveyancing, having due regard for the age of the instrument 
and the law applicable at the time of its execution and recording. Curative 
acts are sometimes very helpful and eliminate the necessity of making useless 
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requirements. I understand that a well-prepared and highly informative paper 
on curative acts — their effect and possibilities concerning titles, will follow at 
this meeting, from which the title examiner will receive much benefit, and I 
shall not in my limited way here express my views thereon. 


I have certain definite ideas about the construction of an abstract. It should 
be chronologically compiled and put together in an orderly manner. Court 
proceedings and exhibits should not be crammed into the rear of the abstract, 
giving the impression they have no relation to the balance of the title. Since 
an abstract is essentially a history of the title, each instrument or proceeding 
should appear in order of the time of its execution or recording, with the excep- 
tion of assignments and releases of mortgages or leases. It is not necessary or 
desirable to show each instrument or proceeding in full. The abstract should 
be what it implies. The essential portions of all deeds should be shown. This 
will include the correct parties, the granting words, a correct description, the 
signatures in full, and the acknowledgment. It should also include the date of 
recording and book and page of the instrument. All restrictions, easements, 
encumbrances, exceptions or other unusual provisions should be shown in full. 


A few years ago our firm was called on to render an opinion upon the title 
to one of the large packing plants in our city in connection with a refinancing 
program. The title was acquired in parts and on different dates. In the exam- 
ination of the abstracts I found that the title to most of the plant was good 
without exception. However to one part on which is now located their principal 
slaughter house and other improvements of great value to the conduct of their 
business, I found that the townsite company had made several conveyances, at 
a much later date, to various individuals and in each had made a very definite 
reservation that the land so conveyed should never be used for the erection and 
maintenance of a slaughter house or rendering plant, and further provided that 
upon the breach of such restriction the title to the property should immediately 
revert to the townsite company. This was an unqualified covenant running 
with the land and probably was placed in the conveyances as a protection to the 
grantee of the original part of the land against competition, without ever think- 
ing the restricted portion would be purchased for the enlargement of the orig- 
inal plant. This reservation was duly noted in our opinion and passed on to a 
sort of legal department at the local plant where the idea was expressed that 
the whole thing amounted to exactly nothing, but that they would pass the 
thought along to the Chicago office. In a few days we received a call from the 
general counsel of the company stating in no uncertain terms that his office did 
not realize that the company was exposed by reason of a violation of this 
restrictive covenant and that we were instructed to proceed without delay and 
without reservation as to cost to cure this highly important matter. Fortunately 
we were able, at a small cost, to secure.a release and conveyance of this rever- 
sionary interest. You will find many large investors that are unwilling to lend 
money on property containing such restrictive covenants, especially where the 
instrument creating such covenants. provide for a reversion to the grantor in 
cases of a breach of condition. 

Mortgages which have been released should be shown very briefly with a 
full copy of the release. In all suits affecting the title it is necessary to realize 
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that a decree must be based upon proper allegations in the petition, proper 
service of summons on each of the necessary parties defendant and allegations 
contained in an answer raising any issue adjudicated by the decree. The petition 
in full is not necessary. The essential elements are sufficient. The service of 
summons should be shown in full to permit you to determine the attachment 
of jurisdiction of the parties and the subject matter. All proceedings from the 
probate court should be shown fully enough to determine jurisdiction and other 
necessary steps. Wills and proofs thereof should be shown in full. Deter- 
mination of inheritance tax liability should be shown discharged, as well as all 
claims filed within time against the decedent's estate, and all proceedings in 
connection with the final closing of the estate and assignment of title should be 
shown in full. Contracts concerning boundary lines or the right to construct 
improvements along and across boundary lines should be shown in full to 
enable you to be in a position to advise your client of any responsibility in con- 
nection with the upkeep of such improvement. 


Considerable has been accomplished in the way of standard forms of 
abstract certificates. However, in certain counties the uniform form of certi- 
ficate is not used, and in such cases the examiner should be satisfied that the 
certificate provided covers the period of time since the last certification of all 
offices wherein there is contained a record which in any manner might affect 
the title or reflect a lien or judgment against the described property. Accurate 
tax reports should be contained in such certificates, including the filing of delin- 
quent personal property tax liens in the office of the clerk of the district court 
against the record owner. 

The making of requirements in an opinion on an abstract is sometimes a 
rather difficult matter. During the course of the examination make sufficient 
notes about any irregularities, and when completed carefully consider each one 
and if some matter noted does not appear to be of sufficient importance for the 
safety of your client, do not make a requirement. I have known of some 
lawyers who practically recite the history of a portion of the title, and at the 
conclusion state that the whole thing does not amount to much, and will then 
proceed to waive any requirement in connection therewith. In making require- 
ments the examiner should be careful to make himself clear, using plain lan- 
guage, avoiding legal terms as far as possible as such may often be misunder- 
stood or misconstrued by the layman and raise an unwarranted doubt in his 
mind about the validity of the title. If in the satisfaction of certain requirements 
made by you it becomes necessary to prepare affidavits, deeds or other instru- 
ments, it is my suggestion that you participate therein, not only for your own 
satisfaction in seeing that the job is well done, but for the feeling of the client 
that his interest in the matter is being fully protected. 

Remember when a client places an abstract in your hands for examination 
he desires to know if the title is good or is merchantable, one which an ordi- 
narily prudent person is willing to accept in the course of business. He is not 
interested in knowing whether or not your grandfather, while Register of 
Deeds in 1875 or 1880, omitted to copy the seal on the record, which after all 
does not at this late date hurt or help the merchantability of the title. Your 
client looks upon you as a person of good judgment and business ability, and 
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if you continue to call attention to these minor matters having no bearing on 
the title, and rendering lengthy opinions in which no requirement is made, or 
if complied with will not improve the condition of the title, he may become 
doubtful as to whether or not you are sure of yourself, and may feel that you 
are passing this information on to him to exercise his judgment therein, while 
as a matter of fact, such would be your function to determine whether or not, 
in the exercise of good business judgment, the title should be accepted. Most 
abstracts show the title to be either good or bad. If good, do not hesitate to 
point this out to the client. If bad, and in your judgment you feel that the 
title may be cured by certain requirements, such as the securing of a deed or an 
affidavit, do not hesitate to inform the client that such matter may be cured 
by the outlined procedure. If, on the other hand, the title is bad and cannot be 
cured by securing additional evidence, clearly point out this matter in your 
opinion and do not hesitate to recommend a suit to quiet title if necessary to 
perfect the title. But at no time be guilty of setting forth numerous irregulari- 
ties and matters which have no real bearing upon the merchantability of the 
title and recommend to the client that an action be brought to quiet the title. 
This conduct by any lawyer brings disrepute to himself and to the profession 
as a whole. If, in your opinion, the title is good, have the professional courage 
to so advise your client. 
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COMMUNITY PROPERTY LAW — 
ITS ADVANTAGES AND DISADVANTAGES* 


By GEORGE TEMPLAR 
of the Arkansas City, Kansas, Bar 


Community of property between husband and wife is that system whereby 
the property which the husband and wife has is common property, that is, it 
belongs to both by halves. 


There are varying forms of the system ranging from general community, 
in which all the property of the spouses owned by each at the time of marriage 
as well as all that acquired after marriage, becomes a part of community 
property; to the other form of community in which only the acquisition and 
gains during the continuance of marriage are considered. 


Until the advent of very high and burdensome Income Taxes, few Kan- 
sans ever considered the advantages available to married citizens of States in 
which property is held under the law of community property. Let me assure 
you that persons living outside a condition of matrimony will not benefit from 
the tax relief afforded by the enactment of such a law. So we lose at the outset 
the support of bachelors and maiden ladies for the law. 


For several years our Legislature has appropriated many thousands of 
dollars for promoting industrial development. To have industrial development, 
people with substantial means must be induced to invest their money in our 
State for the very obvious purpose and with the manifest hope that such busi- 
ness will prosper and return a substantial profit to the investor. Now if that 
investor succeeds, he will have his quarterly rendezvous with the Income Tax 
Collector. Statistics reveal that most investors are married persons, so quite 
naturally this person will welcome the most favorable treatment from the stand- 
point of Income Taxes that is available to him, and in community property 
States he may, for tax purposes, divide that income with his spouse and make 
substantial savings in his Income Taxes. This doesn’t mean that a husband 
must actually give his wife the money. She simply returns one-half the income 
that is technically hers. 


Now let us suppose that this same investor had a choice of making his 
home in Kansas or in the community property States. Wouldn't it be reasonable 
to believe that with the tax advantage offered in those States, he would estab- 
lish his legal residence in one of them, rather than in Kansas. 


The advantages that might be gained through the adoption of such a law 
in Kansas are claimed by some to be outweighed by disadvantages that become 
apparent, although in my judgment these are more fancied than real, and so at 
the outset, for the benefit of those who may not have encountered any actual 
propositions or problems presented by that law, we should discuss its history. 

Some writers insist that the concept on which community property laws 
are based, was originally conceived by the Spanish. However, more thorough 
students insist that while the Spaniard first codified the community property 


*Part of Lomi Institute discussions on “Taxation and Business Law” during the 65th Annual 
Session of the Kansas Bar Association at Topeka, May 23-24, 1947. 

















196 The JOURNAL 


law, its origin developed with the Visigoths, a Nordic race, and that forms of 
community property system are found in Scotland, Scandinavia, Switzerland, 
and the Netherlands. Others say the theory is found in the laws of Ancient 
Egypt, Greece and Rome, undoubtedly it is much older than what we call the 
“common law.” 

Strangely enough, in America where the husband and wife traditionally 
share on a parity the obligations and benefits of their connubial status, which 
is fundamental in the application of community property law, only nine States 
in the Union and one territory have adopted its principles. The other States 
labor under a system of property law and a concept of property rights that 
came to this country from the privileged and aristocratic classes of England, 
changed only by provisions of State Constitutions or statutory law. While a 
wife, or at least all her belongings, in early common law, were generally con- 
sidered simply the chattels of her lord and master, at the same time, enlightened 
people under the community property law, in what we now choose to consider 
backward countries, were treating women on a basis of equality in a form to be 
appreciated much later by the Anglo-Saxon. 


No two community property codes or acts are exactly alike in every detail. 
Some bring about quite a different result in considering gains and effects and 
increase in property owned in community or property separately owned by the 
parties. 

In States where the law has been recently adopted through statutory enact- 
ment, provision is made to the effect that property owned separately by either 
of the spouses prior to the adoption of the act would remain separate property. 
Most laws do provide that separately owned property at time of marriage 
remains separate property. 

All acquisition, however, made through the joint or several efforts of the 
parties, after the enactment of the law or after marriage, whichever fact took 
place last in point of time, is thereafter presumed to be community property, 
unless it could be shown that, as a matter of fact, it was separate property. This 
is true even if property is taken in the individual name of only one spouse. 


Most of the statutes provide that all property received by way of gift, 
inheritance, or bequest, to one of the spouses, remains the separate property of 
that spouse and under the exclusive jurisdiction and control of the spouse 
acquiring it. 

One point develops in this connection and it is important, in so far as 
Income Taxes are concerned, and that is the question about the rents, profits 
and gains from separate property. No difficulty arises from gains, rents and 
profits from community property, but when the property was acquired as sep- 
arate property, is its income, gain or rent to be considered separate income or 
does it become property of the community? The answer depends upon the 
wording and language of the statute in each instance. If the statute provides 
that all rents and gains and increases of the separate property shall be consid- 
ered as community property, then there can be no question about it, and the 
income may be divided for tax purposes. On the other hand, in absence of such 
a provision of the Statute, some of the State Supreme Courts have held that all 
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gains, increases, profits and rents, even from the separate property becomes 
community property. The Internal Revenue Department, generally speaking, 
interprets the application of the Federal Act and the rules and regulations of 
the Bureau to the situation found in the State, as determined by its statutory law 
and as construed by the highest court of the State. 


When writing a community property act, consideration must be given to 
tort actions that frequently arise. Provision is ordinarily made that recovery for 
an injury to the spouse should be considered a personal right and the right to 
recover damages is separate property. This was in order to prevent a double 
recovery, one to the community and one to the injured spouse. Provision is also 
generally made that the right to recover for injuries to children rests in the com- 
munity, and damages for wrongful death have been held property of the com- 
munity and by statute has also been declared property of heirs or next of kin. 


One of the things that puzzled me when considering the community 
property law was the proposition of who, for instance, would take title to the 
family automobile and who might bring in from the farm the farm produce, 
the cattle, the pigs, and the sheep, with a right of disposition, so that any pur- 
chaser might be protected should he pay, for instance, the husband who usually 
attends to that item. That proposition is settled by a provision of the law 
which gives the husband the management, control and right of disposition of 
the general community. 


While, technically, all income, gain and increase received by either the 
husband or the wife, so long as they cohabit, belongs to them fifty-fifty, as a 
vested, immediate right, still, in every instance, a right of control and manage- 
ment has been given by statute to the husband. He becomes the community 
agent. So he, as agent of the community, is entitled to represent the com- 
munity in transacting its business. Some women might not be much in favor 
of such a law. 

Another problem that sometimes arises, is in determining what property 
of the spouses is liable for tort committed by either of them. Naturally, the 
husband's separate property is not liable for the separate tortious act of the 
wife and vice versa, but under community property law, unless the tort was 
committed in the course of acquiring, holding or managing the community 
property, then the community property is not liable for the torts committed by 
either of them, as a tort committed by the husband cannot be satisfied out of 
the community property, unless the property is under his management, control 
or disposition, and the tort was committed by him while he was in the course 
of acquiring, holding or managing it. 

The same rule applied to debts contracted by either the husband or the 
wife, and the community property is not liable for the debts contracted by 
either of them, unless it was created in the course of business in acquiring, 
holding or managing the community property. Most statutes contain a provi- 
sion, however, that all debts created are presumed to be community debts, unless 
the contrary is satisfactorily proved. 


Under some acts it is possible for the parties by agreement, to place any 
of their separate property in the community. Also, provision is generally made 
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that the property may be taken out of the community and given to either of the 
parties, thereafter becoming separate property by agreement, provided only, of 
course, that the rights of the creditors of the community are protected and that 
no fraud upon them results from such an assignment. And, in Louisiana the 
parties may agree, at the time of marriage, that none of their property shall, at 
any time, be considered as community property. In nearly every State, the 
property held in community becomes a third entity and forms what might be 
called a triangle in the marriage relationship, for clearly, situations arise in 
which we have separate property owned by each of the spouses and then the 
community owned by both and which inherently is a part of both of them. 


Provision must be made in the law to cover problems arising in event the 
marriage is dissolved, and most codes provide that the Court in dissolving the 
marriage may make such disposition of the community property as seems proper 
under the circumstances. This is not unlike the general practice followed in our 
State at the present time. 


Some confusion arises in the administration of estates in community prop- 
erty States. Statutes usually provide that the community property shall be 
administered in the same manner as partnership estate, and that the individual 
property of the deceased person shall be administered in the ordinary form and 
manner. At first this would indicate two administrations in each case, but, as a 
matter of practice, it is generally carried on in one proceeding, care only being 
required that the inventories indicate the separately owned property and the 
community property, so that the obligations, debts and claims allowed against 
the estate must be designated as community debts or as individual debts, as the 
case may be. 


Nine States and territories of our country have adopted this theory in prop- 
erty law, and each has a statutory or codified body of the law on this subject. 
The States in the Southwestern part of the United States, generally speaking, 
operate with such a code. They are California, Nevada, Texas, New Mexico, 
Arizona, Idaho and Washington. The State of Louisiana, coming under the 
influence of France and the Napoleonic code, has this system of property law. 
The State of Oklahoma in 1939 and the State of Oregon in 1943 enacted com- 
munity property laws, but made its application voluntary. That is, husband and 
wife might elect to come under it, or by simply not electing, remain from under 
it, as they saw fit. The Supreme Court of the United States declared, in the case 
of Commissioner v. Harmon, 323 U.S. 44 (1944), that the Oklahoma Act, 
being elective, would not authorize married persons in that State to take advan- 
tage of Income Tax benefits obtainable under community property acts, and 
therefore, the law was inoperative for the purpose for which it was actually 
enacted, namely, to reduce Federal Income Taxes for Oklahoma citizens. The 
Oregon Act, while not tested, was so similar as to be considered likewise ineffec- 
tive, and was repealed by the Oregon Legislature after the Harmon decision 
was handed down. The State of Oklahoma later, in 1945, passed another act 
which was not elective, but mandatory on its citizens, and the Bureau of Inter- 
nal Revenue recognized this last Oklahoma law for Federal Income Tax pur- 
poses, and thus permitted and now permits husband and wife in that State to 
divide all income of the community for Income Tax purposes. The territory of 











OVW Be ete me tel 


Oo 


on 


ur- 
» to 
of 








COMMUNITY PROPERTY LAW 199 


Hawaii in 1945 also enacted such a law and it has been recognized by the Bureau 
for the same purpose. 


Were it not for the advantage to be gained in payment of Income Taxes, 
it is most unlikely that any consideration at all would have been given the com- 
munity property law in the State of Kansas. 


However, the dissenting opinion of Justice Douglas in the Harmon case 
contained a revealing statement, it reads: 


“A New York resident, with a salary of $100,000.00 pays about $32,525.00 Fed- 
eral Income Tax. A Californian with the same salary may cause one-half to be 
reported by his wife and the Federal Income Tax payable by the two will be 
$18,626.00. The total loss of revenue due to this unjustifiable discrimination 
against the residents of forty states runs into the millions.” 


The community property system has been used by residents of the States 
where it is recognized for more than twenty-five years in effecting reductions in 
their Federal Income Tax liability, and as tax rates have increased, the benefits 
under that system have mounted. The division of earnings and the income 
derived from community property and under community property law has 
enabled husbands and wives in those States to take advantage of the gradu- 
ated surtax rate which advantage is denied to spouses in non-community States. 


Many attacks have been made upon the existing community property laws 
and cases have been brought into courts based on the contention that the income 
of the community was the income of the spouse having the management and 
control of the income, or, was in fact the income of the one who actually earned 
or produced it. However, the right of husband and wife to divide earnings 
equally has so far been upheld by the courts. 


What are the rules and decisions that give to residents of community prop- 
erty states such an advantage? The principal and most cited case is that of Poe 
v. Seaborn, reported in 282 U.S. at page 101, wherein the court held that because 
under the local law of the State of Washington, a wife had a vested and imme- 
diate interest in one-half of the community property and its income, as an 
incident of her marriage, that she could therefore file a separate return on one- 
half of all the income earned by the community, that is, by herself or husband. 


The Harmon case, which was decided in 1944, and which held in effect 
that the Oklahoma law, passed in 1939, did not permit husband and wife to 
take advantage of the rule applied to spouses in community property States 
permitting separate returns, was decided on the proposition that the Oklahoma 
law permitted a husband and wife to voluntarily elect to hold their property in 
community and that the application of the law was not made an incident of 
marriage itself, but was purely elective. This upheld the original theory earlier 
adopted that the rule of community property attached by virtue of the marriage 
relationship at its inception. Although marriages as a rule are voluntary, still 
the law of community property and its succeeding rights and liabilities attach 
as a matter of law and not as a matter of choice, when the marriage relation is 
assumed in a community property state. The court pointed out in the Harmon 
case that the Oklahoma law of 1939 in fact provided for an “anticipatory 
assignment” in effect, of income, wages and gains later to be derived and was 
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done by the agreement of the parties rather than as an incident following the 
fact of their marriage, and was contractual, therefor the court denied to the 
parties the right of dividing their income for tax purposes under the act. 


The Harmon case followed an earlier case of Lucas v. Earl, reported in 281 
U.S. 111, which case concerned an agreement between a husband and wife, 
who did not live in a community property state, and which provided in sub- 
stance, that any property either of them then had or might thereafter acquire 
in any way should be treated and considered and thereby was declared to be 
received, held and taken and owned by them as joint tenants and not otherwise, 
with the right of survivorship. Earl was an attorney and as a taxpayer in that 
case claimed that his income under this agreement must be taxed as the joint 
income of the husband and wife and maintained that the basic principal of the 
Income Tax Law is that the tax is a tax on income beneficially received and, 
more technically, all of the salary and fees earned by the husband Earl became 
the property of Earl and his wife fifty-fifty at the very instant that they had 
been earned or received. The court held in response to this argument that 
however the case might stand between the husband Earl and his wife, pursuant 
to their voluntary agreement, he was the only one who could fulfill the services 
which as a lawyer, he had set about to perform and from which the income was 
being derived. The real basis of the decision is found in the broad statement 
that the matter is not to be decided “upon attenuated subleties” of property 
law, instead, it must turn upon a reasonable construction of the Revenue Act 
which taxes the net income of every individual of whatever kind and from 
whatever source. 


The case of Poe v. Seaborn, which I previously mentioned, involved the 
community property law of the State of Washington. The claim of the tax- 
payer in that case was that earnings of either spouse, principally, of course, the 
husband, belonged to the community estate and became instantly the income of 
the community when earned and thus must be taxed as the income of both 
husband and wife, half and half. The court, in distinguishing the Earl case, 
stated that this fact presents quite a different question, because, under the law 
of the State of Washington, the earnings were never the property of the hus- 
band, although actually earned by him, but belonged in fact to the community, 
that is, to both husband and wife. In other words, the court was not dealing 
with a mere private, man-made theory of invoking the blessings of separate 
returns as a result of a private contract between spouses. On the contrary, 
here was a system, the court declared, ancient in the law which so affected the 
earnings of either spouse that immediately as they were earned, they became 
one-half the property of the other. It did not matter that the husband in fact 
earned the property and that he had broad powers of controlling and managing 
it, for, as was pointed out in the case of Warburton v. White, there cited, (176 
U.S. 494-1900), the husband enjoyed these powers merely as an agent of the 
community and not as its owner, even though his efforts were exclusively respon- 
sible for their acquisition. 


We thus see that there are two types of community, one is “consensual” 
and the other “legal.” A consensual community, arises out of contract and does 
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not differ essentially from the contract made between the husband and wife in 
the case of Lucas v. Earl. But a legal community, the United States Supreme 
Court pointed out, is one made an incident of marriage by the inveterate policy 
of the State. And this is the type of community involved in the leading case of 
Poe v. Seaborn. The fundamental distinction betwen the consensual and legal 
systems of community property, say the court, is that the former or consensual 
community is merely a policy of the State to allow spouses to alter by contract 
the status which otherwise would have been the prevailing common law system, 
whereas, the latter, or legal community, is a system dictated by State policy, as 
an incident to marriage. ; 


It is not likely that any judicial interpretation of community property law 
will change its application so far as collection of Income Taxes is concerned. 
If changes are made, they must, for any apparent reasons, result from legislative 
enactment. The present law with the same language has been used in the Inter- 
nal Revenue Code for many years; it provides that “there shall be levied, col- 
lected and paid, upon the net income of every individual, a tax,” etc. The 
courts hold that this means exactly what it says, and since, under community 
property law, the income of every married individual becomes immediately 
when earned the income of the community, in which each spouse gets but half, 
until this language is changed, the residents of community property law States 
will continue to benefit from its use. 


One proposal made to avoid this discrimination would have taxed the 
income to the earner and would have taxed community income to the person 
having control and management of the same, with the added proviso, of course, 
that the income from separately owned property should be taxed to the indi- 
vidual owning it. This seemed a reasonable proposition, but the principal difh- 
culty in such a law lies in the disregard for local law of ownership of both 
earned and unearned income, and raises a serious question of constitutionality. 
In other words, under community property states, since the income of either 
spouse, regardless of its source, actually belongs to both the parties as their 
property and as their income, it is difficult to conceive a constitutional way to 
tax it in any other manner than the tax is now imposed. 


In order to avoid this serious question, another theory of taxing the family 
as a unit was developed, and a proposal was made by the Secretary of the 
Treasury to require joint returns in the case of the husband and wife living 
together, each spouse to pay the tax attributable to his share of the income. 
This proposal was considered in 1937 and again in 1941. Needless to say, it 
has never passed, but it has been characterized as the most practical solution 
of this problem and promises to be valid. Some very cautious persons have even 
questioned the constitutionality of this last proposal for the reason that there is 
a possibility of one person being taxed for another's income, which is prohib- 
ited under the law, and the further possibility that the classification of a family 
as a taxing unit is an unreasonable classification. 


A present proposal before Congress would provide substantially that in 
all States spouses might divide the earned income between them for tax pur- 
poses. If passed, our problem would to a large measure be solved. 
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But Congress has delayed action for a long time, and Kansas, by failing 
to enact such a law, has lost hundreds of thousands of dollars that could have 
been used for building our State industrially and commercially. Our neighbor- 
ing States to the South saw the advantage several years ago, and have done 
something about it. If we are to build Kansas industrially we should place 
ourselves in a position to offer more than inland security, pleasant climate and 
Utopian institutions of learning. 








BUSINESS ORGANIZATIONS 203 


BUSINESS ORGANIZATIONS AND THEIR 
TAX PROBLEMS* 


By PuHitur H. Lewis 
of the Topeka, Kansas, Bar 


The broad scope of the assigned topic accorded wide choice of subject 
matter but imposed the comparatively more difficult task of selection. Over 
the period of some six weeks I sought to pick and choose topics which might be 
of value and interest. Eventually some nine such topics were listed in impres- 
sive array with multitudinous notes, references and cross references. Then came . 
the editorial task of compiling the notes into this paper. Each topic grew on a 
scale comparable to Jack’s magic bean stalk. By the time that two of the topics 
had been completed, my time was exhausted, I was exhausted and I fear you 
will be exhausted. As a matter of fact, a third topic was over half completed 
when, to relax, I counted the verbage contained in the completed manuscript. 
I immediately beat a hasty retreat. 

The net result is that the paper covers but two isolated topics — a meager 
two-ninths of the planned scope of this effort. But I trust it may be of some 
interest to the members of the Association, especially to those who may not 
have occasion to currently digest the prolific outpourings of a complete tax 
service. 


DOES THE RENTING OUT OF PROPERTY 
CONSTITUTE A “TRADE OR BUSINESS” 


What is a “trade or business” as used in the Internal Revenue Code? In 
the Flint v. Stone Tracy Company case’ it was defined as “that which occupies 
the time, attention, and labor of men for the purpose of a livelihood or profit.” 
A broad definition in which the only apparent requirements are activity in a 
“doing” sense and a profit motive. Yet the breadth of its inclusiveness can 
easily be missed. 

It is commonly known and recognized that a taxpayer can engage in more 
than one trade or business” and the terms “trade or business” are not limited to 
the taxpayer's principal occupation. However, it is easy to fail to recognize that 
a sideline investment-for-profit also may constitute a trade or business. To be 
concrete, consider the lawyer who for the purpose of augmenting his income or 
providing for his old age invests funds in rental urban property or in a farm. 
Ill-disposed to drop the cloak of membership in the learned profession of the 
law, he may refuse to consider himself as one of the tenders of flesh-pots of 
the world of commerce for profit. 

Back in 1933 a Cleveland lawyer acquired a lease upon an office and busi- 
ness building. For five years he rented out space in the building, making a 
profit in some years and losing money in others. In 1938 he sold the leasehold.’ 

He realized a gain on the sale and a controversy ensued as to whether the 





*Part of the Legal Institute discussions on “Taxation and Business Law” during the 65th 
ual Session 3! the Kansas Bar Association at Topeka, May 23-24, 1947. 


Ann 
1 220 US. 107 Sup. Crt. 324. 
2 Wente v. Eisner, 26 Fed. 161, 11 ALR 496. 
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gain was an ordinary gain or a capital gain. This required a determination as 
to whether the gain was from the sale of a capital asset, in which event only 
50% of the gain would be taxed.* As all property is included in the definition 
of capital assets unless specifically excluded,® it was in turn necessary to decide 
if the asset in question was excluded from capital assets by the exclusion of 
property used “in the trade or business, of a character which is subject to the 
allowance for depreciation. . . .” Disregarding herein the matter of the depreci- 
able character of the leasehold property,® the final question determined was 
whether the renting or sub-letting of space in the business building constituted 
a trade or business of this active practitioner at the bar. Both the Board of Tax 
Appeals’ (now the United States Tax Court) and the Sixth Circuit Court of 
Appeals® said that it did, thereby taxing him in full upon his profit. 


Further analysis of the facts showed that the taxpayer, Fackler, was an 
active practitioner, who devoted full time to his legal pursuits. He had the 
lease on the entire office building and rented out space in the building. He did 
not list the property with a real estate agency, rented premises himself but was 
willing to pay commissions to persons who obtained tenants for him. He 
employed persons for building maintenance and operation. He visited the prem- 
ises once or twice each month, which consumed one or two hours of his time. 
It was necessary “to furnish elevator service, heat, light and water, which 
required regular and continuous activity and the employment of labor, the 
buying of material and many other things which came within the definition of 
business.” “Under the Board’s findings of fact, petitioner (Fackler) was 
engaged in the business of managing and renting property.” 


In 1942 several important amendments were made to the code which in 
substance divided profit making activities into (1) trade or business activities 
and (2) non-trade or non-business activities. Section 23 (a) was amended to 
add the title of “Trade or business” to sub-section 23(a)(1) and added sub- 
section 23(a)(2) providing for deduction of expenses incurred for the “man- 
agement, conservation or maintenance of property held for the production of 
income.”® Section 117 (a) (1) defining capital assets had added the additional 
exclusion of “‘real property used in the trade or business.” Section 117(j) was 
added, giving to taxpayers the advantage of the capital gain limitations upon 
the sale or exchange of property used in the trade or business without similarly 
limiting losses. It further “defined” property used in a trade or business for the 
purposes of the sub-section. However, the definition was merely a limitation on 
the application of the sub-section to property used in a trade or business without 
stating what constitutes a trade or business. 


There was at least some belief that the general effect of the 1942 changes 
was to classify almost all side-line investment-for-profit activities as non-trade 
or non-business activities, including such rather common financial ventures as 


the renting of property. 


4 See Sect. 117(b) IRC for present code provision. 

5 See Sect. 117(a) (1) IRC for present code provision. 

6 As the definition of capital assets (See Sect. 117(a) (1) excluded “property used in a trade 
or business, of a character subject allowance for depreciation” it was necessary to decide 
whether it was subject to depreciation. Fackler contended the lease term was indefinite and 
therefore not subject to depreciation. 

7 45 BTA 708. 

8 133 Fed. (2d) 509. 

9 See Sec. 23(a) IRC for the code provision as amended in 1942. 
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The question was re-examined during the past year by the Tax Court in 
several cases, of which I particularly wish to mention Hazard v. Commis- 
sioner.*° 

Briefly, Hazard, a lawyer, moved from Kansas City to Pittsburgh, Pa., for 
business reasons. He owned a home in Kansas City at the time. He placed the 
home in the hands of agents for rental or sale. It was rented for about three 
years and then sold. The sale price was below the fair market value of the 
property as of the time of conversion from a personal residence to an income- 
producing property. The question was whether the property was a capital asset 
and the loss a capital loss or was the property used in the taxpayer's trade or 
business and the loss an ordinary, fully deductible loss under Section 23(e) (1) 
LR.C. 

It is to be noted that a number of business-type factors were absent in this 
case that existed in the earlier Fackler case. Fackler had deliberately embarked 
upon his rental-for-profit venture. Hazard was more or less forced into it for 
other business reasons. The property was a business property in the Fackler 
case and a residential property in the Hazard case. Fackler personally attended 
to at least part of the renting and management. Hazard placed his property in 
the hands of agents. More facility service was required by the landlord in the 
business building than provided in the case of a residence. While there is no 
specific finding, it seems to be a fair inference that Hazard was not planning to 
continue indefinitely in the rental business; having sale as soon as practical in 
mind from the beginning. Fackler’s transaction was indicative of a plan to 
engage in the rental-for-profit activity over a long period of time. 

Without discussing any variance in the factual situation, the Tax Court in 
the Hazard case stated: 

“Prior to the Revenue Act of 1942 the established rule followed by this and other 

courts over a long period was that residential improvements on real estate converted 

into income-producing property are property ‘used in the trade or business of the 

—— regardless of whether or not he engaged in any other trade or business, 

and are therefore excluded from the definition of ‘capital assets’ as defined by 


Section 117 (a) (1) (Citing John D. Fackler, 45 B.T.A. 708 affd. 133 Fed. (2d) 
509.) The undisputed facts bring the instant case within that rule.” 


The Tax Court then considered whether the 1942 amendments to the I.R.C. 
required a change of the rule. Particularly the Court considered the amend- 
ments to Section 117 adding the exclusion of “real property used in the trade 
or business of the taxpayer” to the capital assets definition and sub-section 
117(j). It decided the question negatively, concluding: 

“We conclude that petitioner's Kansas City real estate, formerly occupied as his 


residence, was not a 7 asset’ at the time of its sale. Petitioner is, therefore, 
entitled to a deduction for the total net loss . . . as an ordinary loss...” 


It is interesting to note that the Commissioner's position had changed 
between 1941, when the Fackler case was tried before the Board of Tax 
Appeals, and the Hazard case proceedings in 1945-46. In the interim, by the 
addition of Section 117(j) of the IR.C., gains from most trade or business 
assets were accorded capital gain treatment without a corresponding limitation 
10 7 Tax Court 372 (July 16, 1946). 
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on deductibility of losses. In each instance the Commissioner took the position 
which would result in the most taxes. It is further worthy of note that in 
December of 1946, the Commissioner acquiesced in the Hazard decision.” 


If the Fackler-Hazard rule is adhered to, it may become deeply significant 
if we enter upon a period of falling prices in the real estate market. It bears 
watching. It is also significant in that greater liberality of handling expense 
would seem to follow the classification of rental activity as a trade or business. 
Attention is called to Noble v. Commissioner'® where a woman landlord, with- 
out business experience, was permitted to deduct as ordinary and necessary 
business expenses, amounts paid to her husband in the management of her 
rental properties. 


Shortly before the last annual meeting of the Association, the United 
States Supreme Court had announced the Tower’*® and Lusthaus* decisions 
making clear the vulnerability of family partnerships from a federal income 
tax standpoint. The aggressive attitude of the Commissioner with reference 
to family partnerships has been further emphasized by the inclusion of a 
required informative statement in the 1946 partnership returns:’ 


“7. Is any member of the partnership the spouse, son or daughter of any other 
member? (Answer ‘yes’ or ‘no.’)” 


By way of refreshment of memory, it is to be recalled that in each of the 
noted cases the wife had been the recipient of capital given to her by her hus- 
band and the formal requisites of gift tax reporting had been followed. In each 
instance, the capital was invested in the partnership business and a state-law 
complying partnership formed. The husband actively ran the business and the 
business activities of the wife were at best, nominal. In each case the partner- 
ship entity was disregarded for federal income tax purposes and the partnership 
earnings taxed to the husband. 


The resulting determinative rules most frequently quoted are that the 
“family member” must contribute either: (1) capital originating with such 
family member or (2) perform vital and substantial services to the partnership. 


Regardless of the significance of the Tower and Lusthaus decisions and 
the easing of corporate burdens, partnerships consisting of family members 
continue and the question is still a current one, for the lawyer’s attention. Of 
course, if the proposal, pending in Congress, to permit optional joint returns of 
husband and wife on a quasi-community property basis is enacted into law, 
family partnerships may evaporate and the Commissioner may lose some of his 
concern as to the husband-wife features of such partnership. 


This is not an attempt to review the numerous family partnership deci- 
sions during the past year;’* but it is desired to point out some “variations” of 
the Tower-Lusthaus rule. 


It is the usual concept that when a partnership is formed, the partners 


11 Internal Revenue Bulletin 1946-26 (Dec. 30, 1946) See 474 CCH Par. 6069. 
12 7 TC 960, 464 CCH P: 


‘ar. A 
13 66 Sup. Crt. 532 (February, 1946). 
14 66 Sup. Crt. 539 (February, 1946). 
15 Form 1065. 
16 For a comprehensive review see 474 CCH Par. 8921 (Mar. 5, 1947) reviewing such decisions 
during the prior six months period. 
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can agree upon any division of the profits to which they see fit.’ This would 
mean, in the case of a family partnership, that if a partnership is in fact 
formed and recognized the partnership agreement as to profit division would 
be given effect."* Such has not been the trend of the decisions. There is a dis- 
cernible tendency in close cases to break partnership earnings down and allo- 
cate earnings between the invested capital and the personal activities of the 
partners. In other words, in some cases the partnership may be at least partially 
recognized, but the partnership division of profits for Federal income tax pur- 
poses is adjusted on a basis of allocation between invested capital and personal 
earnings. 

An interesting illustration of this itil is found in W. B. Woolsey v. 
Commissioner.” In a partnership involving an outsider as well as the taxpayer 
and his wife,” the wife's capital investment consisted of (1) gift from the hus- 
band (2) earnings from the business and (3) credits derived from salary earned 
and outside income. The wife contributed services and received a “salary” of 
$2,400 for such services, part or all of which could be traced into her capital 
contribution. The salary was held reasonable (hence she performed some serv- 
ices) and deductible in arriving at the distributive shares of the partnership. 
However, although the wife had a 50% “book interest” in the partnership, she 
could only be allowed for income tax purposes the proportionate share repre- 
sented by the $9,390 capital contribution arising from her salary and outside 
income. The balance of her partnership earnings was taxed to the husband. 


This case in turn follows the trend indicated in Claire L. Canfield v. Com- 
missioner,» wherein a wife had contributed approximately 25% of the capital 
required to establish an automobile agency. Five years later, in 1941, the hus- 
band and wife formed a 50-50 partnership arrangement. The wife performed 
no vital services nor did she contribute substantially to the management. The 
Tax Court proceeded to break down the business earnings and decided that 
75% of the earnings were attributable to the personal services of the husband 
and 25% attributable to the employment of capital. In turn, approximately 
one-fourth of the “capital earnings” were properly allocated to the wife for 
her original contribution made five years before. 


This unique treatment has many attributes of fairness although it does 
seeming violence to the legal concept of freedom of contract by partners in their 
partnership agreement. This violence was sought to be avoided by holding, 
in the Canfield case, that there was not a “partnership” within the concept of 
the federal income tax law, but that there was a “business arrangement” which 
afforded the basis of some allocation of income.” 


It is also interesting to note that where services are deemed sufficient to 
justify the partnership status, there does not appear to be any inclination to 


17 Seo Wiliam > eek v. Comm. 4 TC M 4 (1945 CCH, Par. 7209(M); Harriet A. Taylor v. 
A. Parker v. Comm. 6 TC 974, 1946 CCH, P. 7435 where an 80-20 partnershi 
ya: Federal income tax purposes although - illegal in Massachusetts. The wife 


Par. 7214(M) {ocmmber 6, 1946). 
s children re also “partners. ” The taxpayer was held taxable on 


CCH, Par. 8572). 
e parties had in no way ag upon the division of cnente 
Sree ar te partie coud Ut divide te income evenly they sould Bares WS wbatetes 
e es no le the income even wou Oo whatever 
aie on the it the pard law permitted. ” . 
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depart from the rule of freedom of contract in the arrangement of partnership 
affairs — at least where the arrangement is reasonable. In other words, in 
those cases where the wife or family member shoulders a full share of the active 
management of the partnership, the Tax Court has not sought to break down 
profits into return upon capital and earnings from personal services, even where 
the capital contribution was by way of a gift. 

Illustrating this statement is Samuel Goodman v. Comm.* wherein the 
partner-wife in the jewelry business did all the buying and was almost more 
active in the affairs of the business than her husband. Her capital contribution 
rested upon a gift of a one-fourth interest from the husband-partner. Under the 
partnership agreement she received one-half of the profits. The Court held that 
her one-fourth gift-interest was not important, but her substantial services were 
sufficient to support the partnership agreement and entitle her to one-half of 
the profits. There is also ample authority that the agreed distribution to a 
partner-son, who is actively engaged in the business, will not be disturbed or 
re-allocated because the capital interest of the son was derived by gift from 
the partner-father.** 

It is not easy to draft a definite rationale from these cases. It is clear that 
either individually gotten capital or very substantial services must be rendered 
by the wife, son or daughter who seeks to be established tax wise as a partner. 
If the services are furnished, there does not seem to be any necessity for a 
capital contribution from the individual’s separate funds; but there is danger 
where capital without services is the basis of the partnership relationship.” In 
the latter situation, it may be deemed that there is no partnership in a tax 
sense but merely a “business arrangement.” This may justify some division of 
income between the family partners as suggested in the Canfield case; but it 
does not require adherence to the division provisions of the partnership agree- 
ment. In summary, the vital question is who earns the income. Capital conttri- 
bution is a secondary question. 

It is submitted that some of the confusion is due to a conscious or 
unconscious effort to reconcile our concepts of partnership law with two basic 
concepts of tax law. These latter concepts are: (1) income tax liability on 
income earned cannot be escaped by assignment of the income. (Lucas v. Earl, 
281 U.S. 111, 50 Sup. Ct. 241), and (2) where property is completely and irrev- 
ocably transferred, income from the property is taxable to the donee or 
transferee. (Blair v. Comm. 300 U. S. 5, 57 Sup. Ct. 330). 

The Bureau has very recently sought to give effect to the foregoing deci- 
sions by an outline of policy “with respect to so-called family partnerships.”’* 
It begins by stating the basic question as being: 

“Whether, for Federal income tax purposes, such business arrangement has suc- 


ceeded in splitting one income or earning power into two or more separately tax- 
able ane within the family group.’ 


0 Rag ay 155 Fed. (2d) 666, 464 CCH, Par. 9272. Also Ed d 1 
4eraud Vv nm ‘ar. war 

v. Comm. TC (M), April 27, 1947. vafincanes 
25 Note the interesting recent case of Edward G. Wetzel v. Comm. decided by the Tax Court 
in a memo opinion = pital « 27, 1947, 474 CCH, Par. 7457 (M) where the wife contributed a 
fart of the capital and hed a strong, voice in management, although not devoting 

0' o n- 

os fw although the usiness. Th status was upheld. acu ates 

IT 3845, Internal Rev. Bulletin. 1947-7, April 7, 1947. 
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The major criteria for determining if the “family member’ is a partner are: 
(1) are services rendered commensurate with partnership status; (2) what is 
extent of the family partner’s participation in management and control; (3) 
contributions to capital originating with the contributor and needed and not 
already available; and (4) reasonableness of the distribution as related to 
services or contributed capital. 


The Bureau policy is enumerated as: 


(1) Where in the agreement “all the parties are accorded substantially 
the same treatment . . . as if they were strangers dealing at arm’s length; where 
the actions . . . evidence an intent to carry on a business in a partnership rela- 
tion; and where the terms of such agreement are substantially followed . . . it 
is the policy of the Bureau to disregard the close family relationship . . . and to 
recognize, for Federal income tax purposes, the division of profits as prescribed 
by such agreement.” 

(2) Where the facts reveal a sham arrangement or a flagrant device for 
tax-dodging purposes, the Bureau will not recognize the division of profits 
provided by the agreement. Agreement provisions prohibiting active participa- 
tion and control by the family member will cause the partnership to not be 
recognized for Federal income tax purposes. 


(3) In intermediate cases the examining officer is to weigh facts and 
equities. If they favor the taxpayer, he is to recognize the agreement for Fed- 
eral income tax purposes. If the equities favor the Government and there are 
“reasonable prospects of successfully contesting the distribution of profits pre- 
scribed by the agreement” then an allocation is to be made of the business 
profits between capital and services. In turn this allocated amount will be 
apportioned among those rendering the services and those contributing capital 
originating with, and risked by, them. (Citing the Canfield case). 

Before leaving this subject, it is well to note that a definite partnership 
agreement or understanding is important, even if it be disregarded by the Court 
in whole or in part. The absence of such an understanding or agreement may 
defeat the taxpayer at the outset.” Also by way of personal observation, may I 
suggest that, if the ‘business arrangement” theory of the Canfield case, or the 
“allocation” practice of the Bureau is to continue, earnings allocable to employ- 
ment of capital should be treated the same when the capital invested has been 
acquired by gift as when it originated with the contributor. This would not 
violate the pronibition against the shifting of income away from the one who 
earned it, but would merely accord with the principle of freedom of giving 
away property subject to the reporting of and the paying of taxes on the exer- 
cise of the privilege. There has been no suggestion that such a theory would be 
accepted and the inference of the Canfield decision and the Bureau policy is to 
the contrary. 


E FOR EFFORT 
Not because it belongs in this paper, but because it amused me when I 
read it —I wish to submit an illustration of how ingenious we can sometimes 


27 Note Jake Weinstein v. Comm. TCM, March 31, 1947, 474 CCH, Par. 7412 (M); R ll J. 
Schafer v. Comm. TCM April 17, 1947, 474 CCH, Par. 7433 (M). = — 
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become. A recent Tax Court decision®* involved a written contract between a 
lawyer and his twenty-two year old son. The lawyer father agreed to pay the 
expenses of the son through law school in return for the son’s agreement to 
complete the course, do research work, get admitted to the bar and work in 
his father’s office for at least twelve months at a stated salary. The lawyer- 
father sought to deduct expenses paid under the contract for tuition, books, 
living expenses, et al of the son, but the Commissioner and the Tax Court 
refused to permit it. They did not believe the expenses to be ordinary business 
expenditures” and did conceive them to be non-deductible personal expendi- 
tures. A suggested sub-title might be ‘nothing ventured, nothing gained.” In 
view of the ultimate uncertainties of tax law, perhaps that is as good a motto 
as any — provided we evaluate the risks. 


George F. Lewis v. Comm. 8 TC —, April 2, 1947. 474 CCH, Par. 7404, 474 CCH, Par. 8706. 
See Sect. 23(a) (1) (A) IRC. 
See Sect. 24(a) (1) IRC. 
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NORTHWESTERN KANSAS BAR 
ASSOCIATION REPORT 


By J. C. RUPPENTHAL 
of the Russell, Kansas, Bar 


The 16th annual session of the Bar Association of Northwestern Kansas 
was held at Phillipsburg, Saturday, June 21, 1947. Judge W. K. Skinner of 
Stockton presided. The enrollment of lawyers present was 74 out of about 200 
members of the bar in the 26 counties of the 6th congressional district. Reports 
were made by most standing committees. The committee on legislation recom- 
mended that anyone who claims to have any right in or claim against real 
estate should be obliged to file in a public office his claim or have no right, 
title or lien; that probate judges should be lawyers; that judicial districts should 
be remade for the public good and not politics. The probate committee recom- 
mended high fees for appraisers of estates, that the law should be clear how to 
open up judgments in the probate court and should settle how to handle 
foreign wills. That the world needs a bill of rights similar to what our nation 
and each state have is the view of the Bill of Rights committee. Problems of 
real estate title were discussed with awareness that these must be simplified or 
laymen will have the legislature make land transfers simple as transfer of bank 
stock. 


The committee on ethics and unauthorized practice reported that no com- 
plaint of misconduct or question of such had arisen in the past year. Some 
criticism was made that persons not lawyers write deeds, mortgages, wills, 
contracts, etc. What lawyers should do as to making out income tax returns for 
clients was left unsettled. C. E. Birney of Hill City reported that criminal 
practice as an activity of lawyers has almost disappeared, but urged the need 
of closer attention to preventing crime. He said that much mischief by small 
kids leads to jails and prison. A motion carried to have a committee to con- 
sider rural juvenile delinquency and what may be done to reduce this. The 
development of law institutes over the Northwest district was urged. Five 
members were reported to have died in the past year. One clerk of court 
reported that all the bar of his county are living, but that he could not say 
whether this is because God is good, or that He would give them another 
chance. Officers elected for 1947-1948 are Dan Hopson of Phillipsburg, presi- 
dent; James E. Taylor, Sharon Springs, vice president; J. C. Ruppenthal, first 
elected secretary-treasurer in 1931 was given another year. Sharon Springs will 
be the 1948 meeting place. 


The executive committee from six judicial districts are Fred Emery of 
Belleville; Roy L. Hamilton of Beloit; Robt. W. Hemphill of Norton; Paul 
W. Applegate of Wakeeney; C. L. Clark of Salina; and W. K. Skinner of 
Stockton. For general council, one member was named for each county of the 
Northwest district. 


The Northwest Association was founded at Stockton in 1929 where it 
held session last year for the second time. Fourteen other county seats have 
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been hosts to annual meetings. Because of war conditions no meeting was held 
in 1943, 1944 and 1946. 

The afternoon session was lively with discussions of income tax matters, 
chiefly federal, and with recent supreme court decisions on oil and gas 
problems. 

As usual a number of lawyers’ wives accompanied their husbands and were 
entertained locally. A banquet at 6:30 in the Bissell Hotel was a time of 
relaxation with musical accompaniment, and reminiscent talks by former Chief 
Justice John S. Dawson and Judge Karl Miller of Dodge City. 
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KANSAS LEGAL INSTITUTES, 1947-1948 


A Series of Courses Designed for the Practicing Lawyer 
FOREWORD 


The Kansas Legal Institutes program is built on the theory that lawyers 
will attend that kind of lecture which they feel will deal with their ordinary 
problems. The program is sponsored by the Bar Association of the State of 
Kansas as a service to all lawyers of the state regardless of membership in state, 
district, county or local associations. 

Actual conduct of the Institutes rests with the district, county and local 
bar organizations. The Committee will actively promote Institutes in all parts 
of the state, working through district and county bar associations where they 
exist and encouraging the organization of such units where there are none. 

Arrangements for holding the Institute meetings are made by the district, 
county or local bar association, which selects the speakers and establishes dates 
and locations. Naturally, the district, county, and local bar associations are 
interested in the desires of the lawyers both as to speakers and subjects. All 
lawyers, therefore, are urged to communicate their wishes in these regards to 
the officers of the various bar associations. 

Legal Institutes represent wholesome gatherings of the bar. It is hoped 
that a large number of them will be held during the year, and the Committee 
urges that the district, county and local associations make early plans to derive 
the greatest amount of benefit from this practical and worthwhile program. 


CONDUCT OF THE INSTITUTES 


The program which in the past has proved most successful is conducted 
according to the following plan: 
1. Meeting convenes at 3:00 P. M. 
2. Discussion by first speaker, limited to 45 minutes, followed by 
round-table. Recess at 5:00 P. M. 
3. Informal get-together where visitors and local lawyers may become 
better acquainted. 
4. Dinner at 6:30 P.M. After dinner, 15 minutes, no more, devoted 
to discussion of bar association matters. 
5. Discussion by second speaker, with same 45 minute time limit, 
followed by round-table. 
6. Adjournment at 9:00 P. M. 
It is desirable that courts in the area attending adjourn on Institute Day 
to permit attendance by all judges and lawyers of the district. 


ARRANGEMENTS 


Any district, county or local bar association may arrange through the Legal 
Institutes Committee of the State Bar Association for the holding of a Legal 
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Institute by informing the Chairman, N. E. Snyder, Brotherhood Block, Kansas 
City (1), Kansas, of the dates and the speakers desired. The Chairman will 
then secure the desired speakers for the Institute. Please do not write to the 
speakers direct, but advise the Chairman of your choice and let him secure the 
speakers for you. This is the only way the Committee can be advised of the 
Institutes and of the engagements of the various speakers. Alternative choices 
should be made to allow for possible conflicts in the speakers’ engagements, 
and the selections of speakers should be indicated in sufficient time to permit 
the making of all necessary arrangements. 


EXPENSES 


Traveling expenses of speakers will be paid by the Association inviting 
them. From experience, your Committee believes the best way of defraying this 
expense is to add a small amount to the dinner tickets. In this way the expense 
money can be raised easily. During this year of the Institute program the State 
Committee will, if you desire, send out notices of meetings to all lawyers in 
the districts in which the meetings are to be held. In order to have these notices 
sent, advise the Chairman of the Legal Institute Committee of the Kansas Bar 
Association in sufficient time for the letters to be prepared and sent out. 


SCHEDULE OF COURSES 


. Problems of Administrative Law 


A. Federal Administrative Procedure Act 
Hon. F. J. Moreau, Lawrence. 


B. State Procedure 
Hon. F. J. Moreau, Lawrence. 
Harold Medill, Independence. 
. Problems of Appellate Practice 
Walter G. Thiele, Topeka. 


. Problems of Automobile Law 
A. Plaintiff's Viewpoint 
George Templar, Arkansas City. 
B. Defendant's Viewpoint 
Willard L. Phillips, Kansas City. 
. Problems of Bankruptcy Law 
A. Recent Developments and Under Reorganization 
Hon. E. R. Sloan, Topeka. 
. Problems in Corporation Law 
A. Corporation or Partnership 
Lester Morris, Wichita. 
B. Limited Partnership 
Raymond F. Rice, Lawrence. 
C. Organization of Corporation 
B. I. Litowich, Salina. 
. Problems in Law of Evidence 


A. The Hearsay Rule and Its Exceptions 
Ambrose Johnston, Manhattan 
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B. Medical, One Representative from State Medical Association 
Karl Miller, District Judge, Dodge City 

C. Transactions with Deceased Persons 
Steadman Ball, Atchison 


7. Problems in Law of Federal Procedure 
A. Civil 
T. M. Lillard, Topeka. 


B. Criminal 
Gene Davis, Topeka. 


8. Labor Law 


Balfour S. Jeffrey, Topeka. 
Phillip A. Dergance, Topeka. 


9. Problems of Law Practice 
A. Law Office Management 
Barton E. Griffith, Topeka. 
B. Adoption by Local Bar Association of Minimum Fee Schedules 
J. Willard Haynes, Kansas City. 
Aubrey Light, Liberal. 
Walter McVey, Independence. 


10. Problems in Oil and Gas 
A. Implied Covenants in Oil and Gas Leases 
J. B. McKay, El Dorado. 


B. Oil and Gas Leases and Royalties 
A. W. Hershberger, Wichita. 


Duffy Hindman, Stockton. 
George Collins, Wichita. 
C. Conservation of Natural Resources 
Andrew F. Schoeppel, Wichita. 
Lay Speaker by Chamber of Commerce. 


11. Problems of Probate Law 


Samuel Bartlett, Wichita. 
Ross Borders, Independence. 


12. Problems in Real Property Law 
A. Abstract Examinations and Uniform Standards for Title Opinions 
Margaret McGurnaghan, Topeka. 
Elmer Euwer, Goodland. 
C. E. Vance, Liberal. 
Lloyd Ruppenthal, McPherson. 
Raymond Letton, Pittsburg. 


B. Abstracter 


Marvin Wallace, Kingman. 
G. Lee Chadborn, Kansas City. 


C. Proposed Property Act 
Clayton S. Flood, Hays. 
13. Problems in Law of Taxation 


A. Forms of Business Organization and the Tax Laws 
Lester Morris, Wichita. 


B. Income Tax 
Phillip H. Lewis, Topeka. 
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C. Estate, Gift and Inheritance 
Ellis Bever, Wichita. 
D. Public Accountant and Tax Consultant 
Joseph S. McDonald, Kansas City. 
Chairman, Federal and State Legislation Committee of National 
Society of Public Accountants of the United States. 


14. Problems in Trial Practice 
A. Instructions to Jury and Special Questions 
J. G. Somers, Newton. 
B. Preparation for Trial 
LaRue Royce, Salina. 
Cc. Trial Experiences 
ss George  kitkin Wichita. 
D. Trial Technique 
D. Arthur Walker, Arkansas City. 
E. Shorthand Reporter 
Lura N. Middaugh, Kansas City. 
15. Problems in Law of Workmen’s Compensation 
Joe Nickell, Topeka. 


16. Joint Tenancies 

George Spradling, Wichita. 
17. Municipal Law 

Max Wyman, Hutchinson. 


Municipal Parking Lots 
Alton H. diane, Kansas City. 


18. The Traffic Court Problem 
Clayton M. Davis, Topeka. 
Eldon E. Sloan, Topeka. 
Russell L. Stephens, Kansas City. 
— Committee Members 





STATEMENT OF THE OWNERSHIP, MANAGEMENT, CIRCULATION, ETC., REQUIRED BY 
THE ACT OF CONGRESS OF AUGUST 24, 1912, AS AMENDED BY THE 
ACTS OF MARCH 38, 1933, AND JULY 2, 1946 


Of the Journal of the Bar Association of the State of Kansas, published Quarterly at Wichita, 
Kansas, for November 1, 1947 


STATE OF KANSAS, COUNTY OF SHAWNEE, ss. 

BEFORE ME, a Notary Public in and tor the State and county aforesaid, personally 
appeared Franklin Corrick, who, having been duly sworn according to law, deposes and says 
that he is the Editor of the Journal of the Bar Association of the State of Kansas and that 
the following is, to the best of his knowledge and belief, a true statement of the ownership, 
management, etc., of the aforesaid publication for the date shown in the above caption, 
required by the act of August 24, 1912, as amended by the acts of March 3, 1933, and July 2, 
1946 (section 537, Postal Laws and Regulations), printed on the reverse of this form, to wit: 

1. That the names and addresses of the publisher and editor are? 

Publisher: The Bar Association of the State of Kansas, Wichita, Kansas. 
Editor: Franklin Corrick, State House, Topeka, Kansas. 

2. That the owner is the Bar Association of the State of Kansas, Wichita, Kansas, whose 
President is Dallas W. Knapp, Coffeyville, Kansas, and whose Secretary-Treasurer is Beryl] R. 
Johnson, Topeka, Kansas. 

3. That the known bondholders, mortgagees, and other security holders owning or holding 
1 percent or more of total amount of bonds, mortgages, or other securities are: None. 

FRANKLIN CORRICK, Editor. 


Sworn to and subscribed before me this 22nd day of October, 1947. 
BEATRICE SHAKESHAFT, Notary Public. 
(My commission expires January 6, 1951.) 
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SPELLING IT OUT 


This issue of your Bar JOURNAL contains several features which should 
make it of interest to every Kansas lawyer, student and instructor. Summarized 
briefly, it at ong news reports of activities of other organizations in Kansas 
and a half dozen of the Association’s valuable institute discussions during the 
annual convention in May, 1947. The discussions cover a variety of legal sub- 
jects such as taxation, administrative procedure, court procedure, abstracts of 
titles and curative acts. Appearing also, is a book review of the “Law of Crime” 
and eight case notes and comments by students of the University of Kansas 
School of Law. The layman’s point of view, as portrayed by the governor of 
Kansas, contains tributes to lawyers as well as reminders of the responsibilities 
of those “inside the precincts of the law.” 

The articles, comments and reports in this issue were written by Kansans 
from different parts of the state. The talents of the contributors are brilliantly 
displayed to the benefit of their state and profession and the answers to many 
questions vividly spelled out. The training and experience so exhibited by these 
and other contributors to the Kansas Bar Association JOURNAL constitute most 
of the sustaining factors of this publication, if not of the Association itself. 

Without contributions from the persons which it is to serve, a legal 
periodical would probably drop to such a state of uselessness as, for example, 
a law school without students wherein the faculty could retain its rank but 
dispense with the pedagogy. Submission of material of current interest by such 
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persons seems an indispensable element in a law journal publication. The loyalty 
and patriotism of members of the legal profession are axiomatic. Most lawyers 
are ready, willing and able to serve any worthwhile cause. 

A recent poll of the readers of the American Bar Association Journal 
brought out two outstanding things, according to its editor-in-chief, who in 
1946 reported to the House of Delegates substantially as follows: First, That 
an overwhelming vote of approval was given to the militant fighting features 
of the Journal, and second, that thousands of lawyers asked the Association to 
please give them a means of fighting for and in behalf of our courts and the 
maintenance of our form of government. 

Contributions to the JOURNAL on subjects of interest to the bar are increas- 
ing. The case notes and comments by law school students appearing in this 
issue are encouraging signs as, for example, the two which analyze, favorably 
and unfavorably, a recent decision of the Kansas supreme court which invali- 
dated the school reorganization statutes. These confrontations of well-written 
articles are essential to a successful bar publication. They serve to further the 
lawyers’ tradition of open-mindedness, spirit of deliberation and searching 
inquiry. They are in keeping with our legal and legislative processes wherein all 
sides are given consideration and opportunity to be heard. 

The time required to spell our articles, opinions or communications for 
publication in the JOURNAL may not seem available to busy practitioners, judges 
and other officials. Yet, such spelling out may save them time in the future and 


provide answers to questions thereby raised. It should return inestimable 
dividends to them and their profession. F.C 





COMMUNICATIONS 


JOTHE LOITOR 


Address communications to Franklin Corrick, 
Third Floor, Statehouse, Topeka, Kansas 


ONE VOLUME OR TWO 


By J. C. RUPPENTHAL 
of the Russell, Kansas, Bar 


Ever since I received your report weeks ago as to the next revision of Kansas statutes, 
I have longed to find time to go over the matter of which you wrote. I wished to consider 
it carefully and then to write you at length. But leisure time seems not to come. The bar 
— to be alert and to give you every assistance on this problem, and to make criticisms 
and suggestions as to what may be best. I know that very few of them will do so. 


In my early practice we were plagued with two volumes of the statutes of 1889, and 
next of 1897. The paper was thick and spongy. Arrangement was not of the best and 
much useless matter was included. Some had previously bound 1868 statutes in two 
parts. And the privately published 1876 was so bound. 


Judge Webb in 1897 tried to assemble in one volume the codes and material most 
often used by bar and bench. But many of the bar bitterly resented this arrangement. 
I earnestly hope it may be possible to continue with one volume. 


“WHO'S WHO — DIGEST OF WOMEN LAWYERS AND 
JUDGES” SOON TO BE PUBLISHED 


gp final stage of completion is the new Who's Who — Digest of Women 


Lawyers and Judges, which will be published by the — Newspapers, Incorporated, 
of Kentucky, and promises to be a really excellent book of information concerning the 
experience, ability and identity of women lawyers in the United States and its possessions. 


Editor of this book is Laura Miller Derry, Louisville attorney, active practitioner, 
participant and office holder in local, national and international bar associations during 
the past ten years. She recently completed her term as President of the National Asso- 
ciation of Women Lawyers and is now a Director of that organization. For two years 
she has served as Recording Secretary of the Women Lawyers International Association. 
Kappa Beta Pi, oldest international legal sorority, recently conferred rare honorary mem- 
bership upon Mrs. Derry at a ceremony in Washington. This background, together with 
previous newspaper experience, eminently qualifies Mrs. Derry to edit this much-in- 
demand book. 


Assembling names and addresses of the several thousand women lawyers in the 
United States was no easy task, because available lists were seldom complete. In the 
instance of Kansas, Mr. Beryl R. Johnson, Secretary of the Bar Association of the State 
of Kansas, was able to assist the Editor in procuring what is believed to be a complete 
list. If, however, any woman lawyer of this State has not received a questionnaire, she 
should contact the Editor at 509. Kentucky Home Life Building, Louisville, Kentucky, 
at once. 
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BOOK REVIEW 


Law oF Crimg. By WiLLiAM L. Buropick.! 
New York City: Matthew Bender & Com- 
pany. 1946. Pp. x, 1548, $30.00. 


Dean Burdick’s contribution is a product 
which evidences thorough search into the 
inner, vague reaches of the substantive law 
of crime, yet considering the breadth of 
topic, it can in all sincerity be labeled a 
utilitarian compendium of an unwieldy 
subject matter. In light of the fact that 
more than fifty years have passed since the 
last editions of Wharton and Bishop were 
mage without textual change and that 
ittle of extensive scope has appeared in 
the interim, one can welcome this work as 
a definite contribution to a much neglected, 
under-emphasized field. Fragmentary dis- 
course on the criminal law is not uncom- 
mon, and this would embrace serious 
studies of the substantive criminal law 
including the more pressing philosophical 
and sociological aspects. But student and 
attorney alike have had impelling need for 
a treatise which would integrate the bulk 
of uncorrelated rules, principles, and 
defenses, align the definite with the indefi- 
nite, the common law with the statutory 
sanction. This aim, Dean Burdick has in 
large measure fulfilled. 


The work is divided in to three volumes, 
though the subject matter is presented in 
two parts, the first of which is dedicated 
to a discussion of general principles. Here 
the author has made his greatest stride, 
developing systematically the foundations 
of our common law heritage, listing the 
sources in chronological order, using as his 
starting point “The Mirror of Justices” 
which had its origin before the Norman 
Conquest. Of special value is his short 
concise explanation of the English .and 
American Report System, providing a 
glimpse into the field of legal bibliography 
which may very well be an aid to the 
practitioner in quick search for a remote 
point of law. 


Chapters five and six are devoted to 
definition and classification of crimes, 
including in their scope the common law 
and judicial definitions as well as those 
supplied by typical state statutes. Brief 


mention is made of the fundamental con- 
cept Nulla Poena Sine Lege, though the 
treatment of this basic principle of legality 
is regrettably curtailed. Perhaps what is 
lost in this one chapter is regained once 
more in the author’s discussion of the 
elements, act and intent. Here he has 
traced the historical development of the 
mental element from the ancient Mosaic 
and Roman laws, providing ample source 
material in his citations. In accord with 
the orthodox tenets of today, he would 
insist that in addition to an act, a criminal 
intent is necessary to constitute a crime. 
Explaining the meaning of criminal intent 
he writes (Vol. 1, Page 126): 


“In criminal law, ‘intent’ means a state 
of mind which willingly consents to the 
act that is done, or free will, choice or 
volition in the doing of an act. It means 
that the act is voluntary, that it proceeds 
from a mind free to act in distinction 
from an act done without mental capacity 
to understand its nature, or under cir- 
cumstances which sufficiently show that 
it was the result of involuntary forces 
and against the will.” 


In other words, one need not necessarily 
intend to break the law, although such an 
intent may be and is frequently present, 
because one may be entirely ignorant that 
the act he is doing is a violation of the 
law. Thus by its very nature, intent is not 
of necessity wedded to morality, and the 
intent to do what is done imports a criminal 
intent provided the act is criminal. We 
arrive, then, at the ultimate fact that neither 
common experience nor psychology will 
recognize any such phenomenon as “gen- 
eral intent,” yet despite its inherent lack 
of reality, the phrase and the idea behind 
it exist to serve a useful purpose in the 
realm of social control. 

The presentation of the Mens Rea Doc- 
trine and its related ills and a correspond- 
ing clarification of the Latinity of the 
expression provides a stimulus to the 
imagination to the extent that one has a 
yearning to excavate further. Through a 
case presentation, Dean Burdick allows the 


1 Late Dean Emeritus, School of Law, University of Kansas. 
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reader to feel for himself the almost chaotic 
lack of organization in criminal law theory 
with reference to this maxim. To a large 
extent the popular misconception that 
immorality is essential to crime is traceable 
to Stephen,° later corroborated by Professor 
Sayre. And as the author states, St. 
Augustine may have been the point of 
origin in the middle ages, for when 
referring to perjury as a sin he wrote: 

“It is a sinful mind that makes a sinful 

tongue. . ."4 

The remainder of the section on general 
ptinciples is devoted to a discussion on 
attempts and responsibility for crime, the 
latter including a detailed study of the per- 
sonal capacity of infants, married women, 
drunken persons, insane persons, corpora- 
tions, etc. Here also he considers various 
matters affecting liability, ignorance and 
mistake of law, mistake of fact, consent, 
condonation, coercion, necessity, a colla- 
tion of rules which qualify or restrict the 
course of reasoning applied by the gen- 
eral principles. 

In Part Two we find the bulk of the 
discourse, rather an elaborate categorization 
of the many specific offenses branching out’ 
from the fountain head of general prin- 
ciples first considered. An attempt has 
been made to allocate the crimes under 
their traditional titles, crimes against sov- 
ereignty, yore age of law, oo 

rson and pro , public e, comfort 
oa nature. eye 3 other titles included 
too numerous to warrant discussion here, 
but it is worth noting that an entire volume 
has been devoted to the crimes against the 
person (murder, manslaughter, rape) and 
property (larceny, embezzlement, robbery, 
false pretenses). There are several inno- 
vations, for example, an ample discussion 
of the comparatively recent offenses, crim- 
inal syndicalism and sabotage. Any enlight- 
enment on these topics is welcome in light 
of present day industrial and political tur- 
moil, particularly practical in that it projects 
a criminal law slant and supplies the reader 
with actual statutory modification, digesting 
the essential elements where necessary. 
Excerpts from previous discussions by legal 
scolars are included and critically appraised ; 
there are quotations from Glanvil, Bracton, 
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Hale, Hawkins, Blackstone, and Stephen as 
well as from the modern American theorists. 

Wherever possible, Dean Burdick has 
made application of the significance of 
statutory and constitutional provisions 
which the practitioner will welcome as a 
tangible solution of the everyday problem 
in his jurisdiction. For instance, in deal- 
ing with manslaughter he makes special 
reference to Kansas statutes and the four 
degrees, providing case examples for each 
degree. The crime of larceny is especially 
well developed, all seven elements dis- 
cussed individually in light of statutory 
innovation. It is interesting to examine 
his evaluation of the meaning of the 
— Kansas statute relating to grand 
arceny® which provides: 


“Every person who shall be convicted of 
feloniously stealing, taking or carrying 
away any money .. . etc.” 


It is Dean Burdick’s contention that in 
all probability the word “‘or’’ in this statute 
was used erroneously in place of the word 
“and” since the supreme court of the state 
has repeatedly defined larceny as the taking 
“and” carrying away the goods of another. 

Aside from the text itself, the table of 
cases comprising more than twelve thou- 
sand citations, should offer a convenient 
starting oy for any research problem. 
One might find fault with the number of 


cases cited yan aoe the text as it is 
evident that considerable are only remotely 


in _. Perhaps this feature is the main 
fault of the study, evidencing a paucity of 
precise analytical approach. At times the 
reader desires the author to be more posi- 
tive, to express himself more pointedly on 
such disputed subjects as mistake of fact 
and mistake of law, rather than content 
himself with an aggregate of cases, many 
of which conflict. Though the style of 
writing is facile, the organization tends to 
run off in the manner of a syllabus; a 
problem is presented, digested and numer- 
ous authorities cited, but one has the feel- 
ing that he is missing valuable comment 
from a scholar who well deserves attention. 

In the summing up, it must be admitted 
that the three volumes, all things consid- 
ered, present a significant accumulation of 


2 Queen v. Tolson, 23 Q. B. 168, 185, 186, 189 (1889). 


3 Mens Rea (1932) 45 Harvard Law Review 974. 


4 Pollock and Maitland History of English Law, II, 476. 


3 Revised Statutes 1935, Ch. 21, Sec. 533. 
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learning derived from years of study and 
experience. Pondering the magnitude of 
the study, the number of points discussed 
from the picayune to the great, it would 
be difficult to incorporate every relevant 
idea, impossible to please every critic. If 
the author were to enlarge his comments, 
expatiate to any degree on the sociological 
and philosophical implications of his sub- 
ject, he would have been faced with the 


problem of adding another volume to an 
already expansive set of books. What is 
most regrettable is the fact that the author 
could not have lived to witness the actual 
publication of a work to which he devoted 
many years of research. 


M. C. SLOUGH, 


Assistant Professor of Law, 
University of Kansas 


RECENT ADDITIONS TO THE STATE LIBRARY 


Ballantine, Henry W. Corporations. Rev. ed. 
Callaghan, 1946. , 

Burby, William E. Law refresher. Parker & 
Co., 1946. 

Callmann, Rudolph. Unfair competition and 
trade-marks. 3 v. Callaghan, 1945. 

Carr, Charles L. Missouri civil procedure. 2 v. 
Vernon, c. 1947. 

Clark, Charles E. Real covenants and other 
interests which “run with land.” 2d ed. 
Callaghan, 1947. 

Corwin, Edward S. The constitution and what 
it means today. 9th ed. Princeton U. Press, 
1947. 

Glueck, Sheldon. Nuremberg trial and aggres- 
sive war. Knopf, 1946. 

Goldstein, Irving and Shabat, L. Willard. 
Medical trial technique. Callaghan, 1942. 


Gregory, Charles O. Labor and the law. Nor- 
ton, 1946. 

Griswold, Erwin N. Spendthrift trusts. 2d ed. 
Matthew Bender, 1947. 

Harman, N. B., Jr. The famous case of Myra 
Clark Gaines. La. State U. Press, 1946. 

Housel, Theodore W. and Walser, Guy O. 
Defending and prosecuting federal criminal 
cases. 2d ed. Dennis & Co., c. 1946. 

Jones, Ben. Sam Jones: lawyer. Univ. of 
Okla. Press, 1947. 


Keezer, F. H. The law of marriage and divorce. 
3d ed. by Morland. Bobbs-Merrill, c. 1946. 


Kleinschmidt, R. A. and Highley, Mont. F. 


Oklahoma form book, annotated. 8th ed. 
Vernon, 1946. 


Konvitz, Milton R. The constitution and civil 
rights. Columbia U. Press, 1947. 


McCune, Wesley. The nine young men. Har- 
per, c. 1947, 


Mason, Alpheus T. Brandeis, a free man’s life. 
Viking, 1946. 


Packel, Israel. The law of the organization 
and operation of cooperatives. 2d ed. 
Matthew Bender, 1947. 


Prentice-Hall. Tax court memorandum deci- 
sions service (beginning with 1947). 


Rhyne, Charles S. Aviation accident law. 
Columbia Law Book Co., 1947. 


Simes, Lewis M. and Bayse, Paul E. Problems 
in probate law including a model probate 
code. (Michigan Legal Studies series; pre- 
pared for the Probate Division of the Sec- 
tion of Real Property, Probate and Trust 
Law of Am. Bar Assn.) Univ. of Mich. 
Press; Callaghan, 1946. 


Walsh, William F. Commentaries on the law 
of real property. 3 v. Matthew Bender, 1947. 


Wilkin, Robert N. Eternal lawyer —a legal 
biography of Cicero. Macmillan, 1947. 


Wyoming Compiled Statutes, 1945. 5 v. Bobbs- 
Merrill, c. 1946. 


(Books may be borrowed from the Kansas State 
Library, Topeka, for limited periods of time 
and will be mailed upon request.) 

















Case NorTes 223 


CASE NOTES AND COMMENTS 


The Artisan’s Lien in Kansas 

The lien of the artisan, mechanic or 
tradesman for the value of his labor and 
materials expended in the improvement of 
the personal property of another has long 
been recognized by the common law. It 
has been given special statutory recognition 


and status in Kansas since 1868,1 and the . 


subsequent revisions of that original statute 
now place the lien of the artisan in Kansas 
on a more favorable basis than do the 
majority of similar statutes in the United 
States.2 As might be expected virtually all 
of the recent cases interpreting the statute 
have dealt with the lien of the garageman or 
mechanic who has repaired an automobile. 

As first enacted the statute affirmed the 
common law lien of the “mechanic, artisan 
or tradesman” for his ‘‘fair and reasonable 
or stipulated charges” and in addition pro- 
vided that he might, if the charges be not 
a “after six months from the time such 

come due, sell the same; or if the same 
be susceptible of division without injury, 
he may (might) sell so much thereof as 
is necessary to pay such charges... .” In 
1872 the waiting period was reduced to 
three months.2 An amendment enacted in 
1903 set the waiting period back to six 
months and also provided an alternate 
means of keeping the lien alive.t Under 
this law the artisan could allow the Prop. 
etty repaired to be taken away and yet 
retain his lien by filing in the office of the 
register of deeds of the county where the 
property was repaired, within three days 
after releasing the property, a detailed 
statement of his lien. If the charges were 
not paid within six months from the time 
of the filing of the statement of lien, the 
holder became “entitled to possession of 
the property, and after obtaining such 
possession, may (might) proceed to sell 
the same as hereinbefore mentioned.” 

A further enactment of 1913 established 
“a first and prior lien . . . in favor of any 


See note, 62 A.L.R. 
872, c. 142, sec. 1. 


L. 
L. 1903, c. sec. 1 
L. 1913, c. 218, sec. 


ete 


1 
2 
3 
4 ° 
5 1-3. 
6 


General Statutes ot gene, 1868, c. 58, sec. 1. 


blacksmith, horseshoer or wagon maker” 
upon any property repaired or improved 
by him.® Section 2 of the act provided 
“That said lien shall be filed for record 
with the recorder of the county within 
which said services were rendered within 
sixty days thereafter.” There was a further 
provision that the lien might be enforced 
and foreclosed as a chattel mortgage. This 
statute and the one of 1903 providing for 
the artisan’s lien existed side by side until 
1923 when the Committee on Revisions 
combined the two and the revised form 
was adopted in the General Statutes of 
Kansas, 1923, c. 58, sec. 201-202. This is 
the form in which the statute exists today.® 


Briefly, then, the present law provides 
(1) a first and prior lien in favor of the 
artisan, (2) an alternative of keeping the 
lien active by retaining possession of the 
property or by filing a statement and 
relinquishing possession, and (3) a method 
of enforcement by foreclosure in the same 
manner as chattel mortgages are foreclosed. 


The statute is largely in derogation of 
the common law with the possible 
exception of the — establishing the 
priority of the lien. On that point the 
common law decisions were not agreed, 
but the Kansas Court very early pointed 
the way the Kansas law was to go in a 
decision by Mr. Justice Brewer in Case v. 
Allen." That case involved the statutory 
lien of the agister which, like the artisans 
lien statute then in effect, established a lien 
not clearly recognized by the common law 
but made no reference to the priority of 
the lien and said nothing about the own- 
etship of the property. There an agister’s 
lien was given priority over a recorded 
chattel mortgage, prior in time, although 
the agister had accepted the cattle with 
constructive notice of the mortgage and 
without the consent or direction of the 
holder of the mortgage. The opinion justi- 
fied the decision of the court on the ground 


General Statutes of Kansas, 1935, c. 50, sec. 201-202, as amended by L. 1947, c. 313. The 1947 


amendment makes no ——- in the 1935 statute except to add aircraft to the specified items 


which may be the subject of a lien. 
7 21 Kan. 217 > 


, 30 Am. Rep. 425 (1878). 
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of the need of protecting the agister and 
by its language indicated that the same 
principle should apply with equal force 
in the case of the artisan’s lien. Such a 
construction, said Justice Brewer, “will 
seldom work any substantial wrong to the 
mortgagee. . . . The work or material 
enhances or continues the value of that 
upon which the work is done, or to which 
the material is furnished; and the mort- 
gagee can always protect himself against 
such liens, or, at least, any accumulation 
of debt thereon, by taking possession of 
the chattel mortgaged.” 

The case placed Kansas on the side of 
those States which protect the lien holder 
even in the absence of specific statutory 
provisions giving the lien priority. A sub- 

uent decision interpreting the artisan’s 
lien statute of 1903® relied upon Case v. 
Allen in holding the garageman’s lien 
superior to the rights of a vendor under 
a conditional sale contract. The statute 
as it then existed made no reference to 
any requirement that the owner assent to 
the repairs nor to any priority to be given 
to the lien of the garageman. Thus, actually 
without legislative action, the court gave to 
the artisan’s lien a priority over both chattel 
mortgages and conditional sale contracts.!° 

The alternative of allowing the holder 
of the lien to keep it alive while yet 
relinquishing possession is, of course, in 
strict derogation of the common law. The 
same is true of the provision allowing 
enforcement by sale after the manner 
allowed in the case of a chattel mortgage. 
However, the majority of the States now 
have similar statutory provisions allowing 
for enforcement of such a lien by sale." 

Two cases tried since the lien statute 
has been in effect in its present form have 
challenged the constitutional validity of the 
act es the due process clause.!? Both 
cases upheld the act, again relying almost 
entirely = the decision in Case v. Allen, 
5u pra. e cases both involved chattel 
mortgages and considered the mortgagees 
as accepting the mortgages subject to the 
risk ; that is, the mortgagee is held to 


8 L. 9108, 
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contract with reference to the statute. 

The assignability of the lien by the 
holder has also been considered by the 
court in a recent case. The plaintiff, 
holder of a chattel mortgage on an auto- 
mobile, sought to recover possession from 
the assignee of a garageman who held a 
statutory lien on the vehicle. The assign- 
ment had been made orally and thus was 
not a matter of record. The plaintiff 
relied upon the fact that there was a 
statutory provision for the assignment of 
a mechanic’s lien on real property, reason- 
ing that if the legislature had intended 
that the artisan’s lien on personal prope 
be assignable, it would have so provided. 
The court refused to accept this reasoning 
and held, “There is no reason why he (the 
lien holder) should not be permitted to 
assign his right to the money due him 
and also the security therefor. It is well 
known that this is a common practice 
among lien holders just as it is a common 
ease to assign chattel mortgages.... A 
ien is a chose in action. In this State all 
choses in action, except torts, are assign- 
able. . .. We need not, and do not intend 
to, decide a holder and owner of an 
artisan’s lien may under all circumstances 
protect his rights to such a lien by failing 
to make his purchase or assignment thereof 
a matter of public record. In the instant 
case, however, plaintiff was in no wise 
prejudiced by the absence of a record 
assignment. . . .”"24 

Finally, the court has placed in several 
cases limitations upon the extent of the 
lien _ to the artisan by the statute. 
The first of these cases, Clark v. Davis, 
set down the general criteria to be followed 
in determining whether the items for which 
the lien is claimed come within the statute. 
There the claimant had installed a number 
of accessories (bumpers, windshield wiper, 
special steering wheel, speedometer, stop 
light, and new tires, tubes and wheels) 
upon a car which was new and had been 
in the possession of the purchaser but a 
few days. Only a very small portion of 
the garageman’s bill was for labor. The 


a. 
9 Etchen v. Dennis and Son Garage, 104 Kan. 241, 178 Pac. 408 (1919). 
0 Willys lag Co. v. Evans, 104 Kan. 632, 180 P. 235 (1919). 


1 
11 6 Am. Jur. 37 


12 Hockaday Auto Su Co. v. Huff, 121 Kan. 113, 245 P. 1013 (1926); Clark v. Davis, et al., 
123 —y eo (1927) ° : : 


Kan. 99, 245 P. 


13 National Bond and Inv. Co, v. Midwest Finance Co., 156 Kan. 531, 134 P. 2d 639 (1943). 


14 But cf. Central » Vo 


Kansas Motor Kline, 109 s 
unior lien holder cannot be subrogated to the rights of a repairman by paying the bill. 


15 Supra. 


227, 198 P. 949 (1921), deciding that a 
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court denied the lien. The language of 
the statute provides that the lien “shall 
amount to the full amount and reasonable 
value of the services performed, and shall 
include the reasonable value of all material 
used in the performance of such services.” 
Said the court, this does not mean that the 
value of the materials may not far exceed 
the value of the services, but the labor 
upon the article is the principle thing. The 
court had no difficulty in finding that the 
items claimed in the lien statement fell 
into the class of “sale by a merchant of 
an article which is then attached by him 
to the automobile” and not into the class 
of “goods used by a garage man in making 
repairs or improvements.” 

The same result was reached in Rouse 
v. Paramount Transit Co.1* and in National 
Bond and Investment Co. v. Midwest 
Finance Co.1* In both cases the court held 
that a dealer who sells tires and tubes and 
mounts them without additional cost is not 
entitled to a lien on the vehicle for the 
amount of the sale. Here, the court said, 
the material was not incidental but was 
the primary, entire thing. 

In connection with this artisan’s lien 
statute, one other case should be mentioned. 
It is the only one not involving an auto- 
mobile which has been before the courts 
and was decided by the Court of Appeals 
in 1895.18 The question involved an 
interpretation of the then effective statute!® 
which interpretation would be equally 
applicable under the present law, the 
question being whether a civil engineer 
employed by the month was entitled to a 
lien upon field notes, maps and charts 
made by him upon books and papers 
furnished by his employer. In sustaining 
the employee’s right to a lien the court 
found that he came within the purview of 
the statute as a “mechanic, artisan or 
tradesman”; that the blank papers and 


25 SEF See. G58, 28 P. 98 409 CSRS). 


books furnished by the company were 
“articles of value to be altered or repaired” ; 
and finally that the employment upon a 
salary was not inconsistent with the right 
of a lien as established by the statute. 


KARL W. MASONER, 


University of Kansas 
School of Law, 
Class of 1949 


Effect of Erie R. Co. v. Tompkins on 
Unfair Competition Actions in the 
Federal Courts* 


The purpose of this article is to discuss 
briefly the effect of the decision in Erie 
Railroad Co. v. Tompkins* on actions for 
unfair competition in the federal courts 
where the jurisdiction of the court depends 
ages 3 upon diversity of citizenship. The 
ar reaching effects of this decision have 
been felt in the entire field of trade regu- 
lation, especially in those cases involving 
trade-marks and unfair competition. 

Prior to 1938, the federal courts, fol- 
lowing the doctrine of Swift v. Tyson,? 
applied federal statutes and their own 
“federal common law” to the law of trade- 
mark infringements and unfair competition. 
In overruling Swift v. Tyson, the opinion 
of the Court beoe a g through Mr. Justice 
Brandeis in the Erie R. Co. Case states that 
the vice of the Tyson Case was that it 
“introduced grave discrimination by non- 
citizens against citizens. It made rights 
enjoyed under the unwritten ‘general law’ 
vary according to whether enforcement was 
sought in the state or in the federal court; 
and the privilege of selecting the court in 
which the right should be determined was 
conferred upon the non-citizen. Thus, the 
doctrine rendered impossible equal protec- 
tion of the law.”8 Hence the rule was laid 
down that a federal court exercising juris- 
diction on the ground of diversity of citi- 


8 \ 
18 yr Irrigating Co. v. Briesen, 1 K. A. 758, 41 P. 1116. 
Kansas, 1 


19 General Statutes of 
mechanic, or tradesman 


, c. 58, sec. 


1. “Whenever any person shall entrust to an 
. any article of value to be altered or repaired, suc 


mechanic, artisan or tradesman shail have a lien on such articles.” 
“sas excellent article, which covers the whole field of this discussion with much more thorough- 


is possible here, is the one by Zlinkoff 


in (1942) 42 Columbia Law Review 955, Hrie 


v. Tompkins: In Relation to the Law of Trademarks and Unfair Competition. Also valuable is 
the case note in (1941) 41 Columbia Law Review 1403, Application by Federal Courts of State 


Rules on Conflict of Laws, which deals with 


& 
a 
> 
a 


the extension of the Hrie R. Co. v. Tompkins doc- 


into a of conflict of laws by the decision in Klaxon Co. v. Stentor Electric Co., 


). 
1 s 58 S. Ct. 817, 82 L. Ed. 11 1 ° 
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zenship, except in matters governed by the 
Federal Constitution or by acts of Congress, 
is not free to apply so called “federal gen- 
eral common law,” but must apply the law 
of the State regardless of whether that law 
is declared by its Legislature in a statute or 
is recorded by its highest court in a decision. 

Although there was some question at 
first regarding the applicability of this rule 
to actions for unfair competition, particu- 
larly where the unfair acts occurred in more 
than one state or where the primary relief 
sought was injunctive rather than for com- 
pensatory damages, i.e., in equity, this 
phase of the problem has become settled, 
except where there is a federally-registered 
trade-mark involved.* 

Since the Erie R. Co. Case, therefore, 
we generally find a clear cut division in 
the source of applicable law, i.e., cases 
involving sidelcaianeed trade-marks 
are governed by federal law, and common 
law unfair competition cases, solely by local 
law. This division has been clouded some- 
what, however, by the decision in Philco 
Corp. v. Phillips Manufacturing Co® That 
case, and one which preceded it, Time, 
Inc., v. Viobin Corp.,® are illustrative of 
the problems involved in the situation 
where the unfair competition action also 
involves a federally-registered trade-mark. 

In Time, Inc. v. Viobin Corp., the 

laintiff, a New York corporation and 
publisher of “Life” magazine, sued the 
defendant, an Illinois corporation and 
manufacturer of a cereal called “Life of 
wheat” (where the word “Life” was simi- 
lar in format to the federally-registered 
trade-mark “Life” for the magazine), for 
trade-mark infringement and unfair com- 
petition. The plaintiff advanced the theory 
that the two phases of the case — infringe- 
ment and unfair competition— were so 
inextricably bound together that it was not 

ractical to separate them and say that 
Foileedl law is to be applied to the infringe- 
ment, and local law to unfair competition. 


4 Philco Corp. v. Phillips Manufacturin 
RE ih Corp. v. American 
th, 1941); Ze 
Adam Hat Stores v. Lefco, 1 
England Newspaper Pub 


5 Supra note 4. 
6 128 F. (2d) 860 (C. C. A. 7th, 1942). 


7 Cf. the statement concerning the defects of Swift v. Tyson: “ . 


phyr American Corp. v. Bates Mfg. Co., 128 
34 F. (2d), 101 (C. 
Supp. 198 (D. Mass. 1942); Coca-Cola Co. v. Dixi-Cola 


». Ca F. D 
Laboratories, Inc., 155 F. (2d) 59 (C. C. A. 4th, 1946). 
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It was therefore argued that the federal 
law must be applied to each. The Court 
rejected this argument as unsound, stating: 
“We think there can be no question but 
that the plaintiff's charge of unfair com- 
petition must be determined by the law of 
Illinois. Addressograph-Multigraph Corp. 
v. American Expansion Bolt and Manufac- 
turing Co., 7 Cit., 124 F(2d) 706. On 
the other hand, we are of the opinion that 
trademark infringement, in view of the 
Federal Statute providing for registration, 
presents an exception to the doctrine of 
Erie R. Co. v. Tompkins, and is to be 
determined by general Federal law.’? 
(Query: what is “general Federal law’ in 
view of the Court’s statement in the Erie 
R. Co. Case that there is no federal general 
common law?)§ 

In the Philco Corp. Case, however, it 
was held that unfair competition claims, 
as well as those of trade-mark infringe- 
ment, were governed by federal law where 
the matter at issue was the right to the use 
of the marks, and the jurisdiction of the 
federal court was predicated in part at least 
upon the federal trademark acts, even 
though diversity of citizenship also was 
present as a basis of jurisdiction. Such 
reasoning seems strained, however, when 
it is analyzed in the light of the accepted 
application of the local-rule doctrine. 

One of the latest expressions of the rule 
is found in Coca-Coli Co. v. Dixi-Cola 
Laboratories, Inc.,® wherein the court states: 
“The defendants, without expressing an 
opinion on the subject, offer the s la- 
tion as to whether the law of Maryland or 
the law of the several states in which the 
acts of unfair competition took place should 
govern the court in deciding the liability 
of the defendants and the measure of 
damages in each instance. The case before 
us in its present aspect is one of unfair 
competition and jurisdiction rests on diver- 
sity of citizenship. The law to be applied 
is the law of Maryland, Erie R. Co. v. 


Co., 183 F. (2d) 663 (C. C. A. 7th, 1943); Addresso- 
xpansion Bolt and Mfg. Co., 124 F. (2d) 706 (C.C. A. 


. (2d) 381 (C. C. A. 3d, 1941); 
. A. 38d, 1943); Triangle Publications v. New 





. . the im ibility of dis- 


covering a satisfactory line of demarcation between the province of general law and that of 
local law developed a new well of uncertainties.” 304 U.S. at 74. 

8 Id. at 78. 

9 Supra note 4. 
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Tompkins . . . , including the conflict of 
laws rule prevailing in the state. Klaxon 
Co. v. Stentor Elect. Mfg. Co., 313 US. 
487 ... ; that is to say, we should apply 
the law of Maryland or the laws of the 
states where the wrongdoing occurred just 
as a Maryland court would do if the case 
were before it.” 

The United States Supreme Court con- 
stantly has reiterated the rule that ordinary 
common law trade-mark and unfair com- 
petition cases, wherein federal jurisdiction 
fests upon diversity of citizenship, falls 
squarely within the doctrine of Erie R. 
Co. v. Tompkins. 

As a matter of fact, the application of 
state law in such situations was an estab- 
lished rule before the advent of the Erie 
R. Co. Case, as illustrated by the Trade 
Mark Cases!! and General Baking Co. v. 
Gorman.12 In view of this fact, it would 
appear that the following statement by 
Zlinkoff in an article in the Yale Law 
Journal!® is too broad. 


“Prior to the Tompkins case, the entire 
field of trade-marks and unfair com- 
petition was one in which the federal 
courts made their own law and did 
not deem themselves bound by that of 
the various states.” 


Of course, in that statement he was con- 
cerned primarily with the more narrow 
question of trade-mark infringement, but, 
since under the definition of unfair com- 
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petition'* the common law of trade-marks 
is a part of the broader law of unfair com- 
petition, any discussion of unfair competi- 
tion necessarily involves trade-mark in- 
fringements, particularly since trade-mark 
infringement actions make up the bulk of 
the litigation in this field of the law. 
Because of the preponderance of trade- 
mark cases in unfair competition proceed- 
ings, it is apparent that the Erie R. Co. doc- 
trine has developed a “new well of uncer- 
tainties,” for, as pointed out by Zlinkoff'® 
following the statement quoted above, 
much of the decisional law prior to 1938 
on this question is now of little value. 
Moreover, it is doubtful if the defects of 
Swift v. Tyson‘* have been entirely cor- 
rected. For example, would the outcome be 
any different today under a set of facts 
such as were involved in 1916 in Hanover 
Star Milling Co. v. Metcalf?!" That case 
involved two suits, one by the Hanover 
Milling Co., an Illinois corporation, against 
Metcalf, a citizen of Alabama, in the fed- 
eral district court in Alabama for infringe- 
ment of the Hanover Company's trade- 
mark “Tea-Rose” for flour which it sold 
in Alabama and parts of Mississippi, Geor- 
gia and Florida; and the other by the 
Allen & Wheeler Company, an Ohio flour 
company, against the Hanover Company in 
a federal district court in Illinois for in- 
fringement of its trade-mark ‘Tea Rose” 
for flour which it sold in the northern 
United States. Both suits, therefore, were 


10 Feety. Union Trust Co. v. Field, 311 U. S. 169 (1940); West v. American Tel. & Tel. Co., 
311 U.S. 223 (1940). 
11 “The property in trade-marks and the right to their exclusive use rest on the laws of the 


States, 
S. 82, 93 (1879) 
12 General Baking Co. v. Gorman, 3 F. (2d 
against a baking company who used ‘ 


trade within Rhode Island. The adoption was innocent and the 
purposes, never had intended to make use in 
- was used in a few cities in other states. Plaintiff contended that the federal 


“Bond” which 


and.. .Sepend on them for security and protection . . 


891 (C. C. A. 1st, 1925), was an infringement suit 
iberty Bond” as a trade-mark in loca 


Trade Mark Cases, 100 


intrastate 
laintiff, to all intents and 


Rhode Island of its registered trade-mark 


registration of its trade-mark gave it practically unlimited right of expansion, This conten- 
tion was rejected as unsound under the following reasoning: “Nothing is better settled than 


that rights in trade-marks are of common law origin 


hode Island cannot be deprived 


of the power to protect its citizens in the good will of their business by federal registration 
of a trade-mark for interstate commerce.” (Jurisdiction of the federal court rested on 
diversity of citizenship — no attempt was made to apply federal common law, though pos- 


sibly because the plaintiff was hel 


to have no cause of action.) 


13 (1944) 53 Yale Law Journal 514, Monopoly Versus Competition: Significant Trends in Patent, 


Anti- 


t, Trade Mark, and Unfair Competition Suits. 
14 “Unfair competition ordinarily consists in the simulation b 


one person of the name, sym- 


ls, or devices employed by a business rival, or the substitution of the goods or wares or 


services of one person for 
services under a false im 


pression as to thelr’ oriain or comitaniy Gad Thaveee catenin or 
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148 A.L.R. 13 


15 “No differentiation was, therefore, made by them between the source of law applicable to 


nical trade-mark 


infringement suits predicated upon registration under 


he Federal 


Trademark Act, and those causes of action, either for trade-mark infringement or unfair 


competition, based merely u 
Period on the question of ri 


Acts which gives 


colorable imitations of that mark on 
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(2) common law doctrines of unfair competition.” Supra note 13, at 542. 
16 See 304 U. S. at 74-75. See also (1928) 13 Cornell Law Quarterly 499, at 526-527. 


17 240 U. S. 403 (1916). 











228 


based upon use of the trade-mark by the 
Hanover Company in Alabama, Mississippi, 
etc. None of the parties had registered the 
disputed trade-mark under any act of Con- 
gress or under the law of any state, al- 
though the Allen & Wheeler rey od 
proved a prior use. The Hanover Com- 
vente adoption was innocent and without 

owledge of any prior user, and its busi- 
Ness was not in competition with the Allen 
& Wheeler trade. Metcalf, however, was 
selling ‘‘Tea-Rose” flour, which he had 
obtained from a third milling company, in 
direct competition with the Hanover Com- 
pany’s flour. The district courts granted 
injunctions in each action, and both were 
reversed by the respective circuit courts 
upon grounds that went to the merits but 
differed upon fundamental questions affect- 
ing the trade-mark. The Tapeame Court 
granted certiorari. Since there was no ques- 
tion of federal registration involved, and 
no —_— local rule arising from statute 
or decision was shown, the Supreme Court 
held that ‘‘the cases must be decided accord- 
ing to common law principles of general 
application.” 


The Hanover Company won in both suits 
which, upon the facts, obviously was cor- 
rect. Under the present doctrine, however, 
this company conceivably could have been 
enjoined under Illinois law against use of 
the trade-mark in Alabama, while at the 
same time being permitted in the Alabama 
action to assert a superior claim against an 
Alabama competitor. The a Court 
then would be unable to resolve the diff- 
culty since the federal court in each case 
would be bound by the local state law, and 
the Hanover Company would be in the 
anomalous — of having protected its 
rights in Alabama but having lost them to 
a non-competitor in Illinois. Thus, to para- 

hrase Justice Brandeis’ remarks concerning 
the evils of Swift v. Tyson,18 the rule of the 
Erie R. Co. Case renders impossible equal 
protection of the law, and the privilege of 
selecting the court in which the right is to 
be determined is conferred upon the non- 
citizen. 

The Erie R. Co. doctrine, moreover, has 
been ignored where no controlling local 
law was introduced in the record. In Kel- 


18 See note 3 supra. 
19 305 U. S. 111 (1938). 
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log Co. v. National Biscuit Co., a suit 
in a federal court for unfair competition, 
federal jurisdiction resting solely on diver- 
sity of citizenship, it was not asserted that 
the plaintiff owned a registered or common 
law trade-mark which might have been 
infringed. In footnote 1 to the opinion, 
Justice Brandeis stated that “most of the 
issues in the case involve questions of com- 
mon law and hence are within the scope of 
Erie R. Co. v. Tompkins,” but the point 
was not held material, since no claims had 
been made by the parties that the local law 
was any different i the general law on 
the subject. Perhaps this case could be 
relied upon in those situations where there 
is a void in the local law concerning the 
point in issue. 

Conclusion: 

It would appear, therefore, that the appli- 
cation of the Erie R. Co. doctrine to actions 
for unfair competition has created new 
— in a field already beset with dif- 

culties. The remedy lies, perhaps, in the 

exclusion of the rule from this particular 
field, especially where the unfair acts are 
interstate in scope or involve infringement 
of federally-registered trade-marks (thus 
accepting the reasoning in the Philco Corp. 
Case). If legislation is necessary, let us 
have it, but one source of law will avoid 
confusion, insure fairness and uniformity, 
and avoid the anomalies which eventually 
will arise. 

RALPH E. HOKE, 

GERALD FOWLIE, 

RANDOLPH LEONARD, 


Members of the Class of 1947 
The University of Kansas 
School of Law 


Damages in Unfair Competition Cases 


One of the latest cases involving dam- 
ages for unfair competition was handed 
down by the Circuit Court of Appeals of 
the Fourth Circuit in the spring of 1946. 
This was the case of Coca-Cola Co. v. Dixi- 
Cola Laboratories. There the complainant 
contended that the names of Dixi-Cola, 
Marbert Cola and Marbert the Distinctive 
Cola infringed the trade-mark “Coca-Cola” 


1 155 F. 2d 59 (1946), cert. dented, 67 S. Ct. 192 (1946). 
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because the word “Cola” led the public to 
believe that the defendant’s product orig- 
inated with the complainant company. The 
court found that there was no_infringe- 
ment, but that there was a i i 
soda fountains and bar rooms of the de- 
fendant’s product as that of the complain- 
ant; and the court affirmed the district 
court’s decree of an accounting for the 
defendant's profits. The following was 
also held: The burden_of proof was on 
the complainant to show that the defendant 
had knowledge of the palming off of its 
product for that of the complainant; the 
complainant was entitled to recover for the 
period from the beginning of the fraudu- 
lent conduct to the date of the taking of 
the testimony; punitive damages cannot be 
recovered without proof of actual loss; and, 
in the absence of express statutory provi- 
sion, a court of equity is without power to 
assess exemplary or punitive damages. 

This_case reiterates the general rule that 
a complainant in an unfair competition case 
may_recover the defendant's profits even in 
the absence of evidence of actual loss or 
damages. The general rule virtually has 
beet codified in our Federal trade-mark 
acts: “In assessing profits the plaintiff shall 
be required to prove defendant's sales only ; 
defendant must prove all elements of cost 
which are claimed.” 

In order to expel any confusion as to 
what is meant by “damages” in this note, 
the term “damages” will include both 
accounting of profits and any money dam- 
ages other than that received in the nature 
of an accounting. The purpose of this note 


is to point out some of the e t 
are considered in a i t's 
profits to a complainant and what the 
complainant must prove in order to 
more thanra mere accounting of t's 
profits. The cases are not altogether har- 
monious. 

One commencing a suit for unfair com- 
petition or arse, eco of a trade-mark 
must of necessity know just what he must 
prove. The answer to this depends upon 


215 U.S.C. A. §99. 
3 31 Cornell Law Quarterly 431 (1945-46). 
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whether the suit is one for unfair compe- 
tition_or_ for infringement of a registered 
trade-mark; and, in addition, the relief 
asked. In the former, if an accounting is 
asked, the complainant must prove not only 
the sales of the defendant but also that 
there_is a palming off; if compensatory 

ges are sought, the complainant must 
prove actual damage; and, if the complain- 
ant wishes punitive damages, he must seek 
the same in a court of law. In the latter, 
if an accounting is sought and the mark is 
tegistered under the act of 1905, the com- 
plainant has a prima facie case of owner- 
ship, and need only show the sales of the 
defendant; if compensatory damages are 
sought, the complainant must prove actual 
damages; and, if punitive damages are 
sought, the complainant has a chance of 
coming under the triple damage clause of 
the Act of 1905. Few cases originate in 
the law courts because of the difficulty of 
showing actual damages and because only 
the equity courts can give the injunctive 
relief which every complainant is desirous 
of getting if the defendant has not ceased 
to either palm off or infringe as the case 
may be. 

The relief, exclusive of injunctive relief, 
which most usually is obtained by the com- 
plainant is that of, an accounting of profits 
of the defendant. This is known as an 
award. Mr. Nims in his article Damages 
and Accounting Procedure in Unfair Com- 
petition Cases® says that four elements make 
up an award. They are: (1) the profits of 
the defendant, (2) the profits lost by the 
complainant, (3) complainant's _ losses, 
aside from profits, and (4) conduct by the 
defendant which is malicious, willful, 
wanton, or recklessly indifferent to com- 
plainant’s rights. F 

The courts usually award an accountin 
of profits where the og ay 
registered trade-mark and proves the de- 
fendant’s sales; and, in the absence of a 
registered trade-mark, the complainant 
proves not only the defendant’s sales but 
also a palming off. In Brooks Bros. v. 





4 John B. Stetson Co. v. Stephen L. Stetson os F. Supp. 586 (1944); Swanson Mfg. Co. v. 


Feinberg-Henry Mfg. Co., F. ouee- 816 
S. S. Kresge Co., 316 U. S. 203, 62 S. Ct. 


1000 (1946); Aladdin Mfg. Co. v. Mantie Lam 


Horse Nail Co. v. Green, 188 Fed. 20 (1911); 
. 747, = 


garment Co., 270 App. Div a 
iss Inc., 63 N. Y. S. 2d 786 (¢ 


1022, 86 L. 


N. Y. S. 2d 250 
946); California Prune & Apricot Growers Ass’n v. H. R 


Mishawaka Rubber Woolen Mfg. Co. v. 
. 1381 (1942), mod. and aff’d, 67 F. Supp. 
Co. of America, 116 F. 2d 708 (1941); Capewell 
iss Susan Inc. v. Enterprise & Century Under- 
(1946); Robert Reir & Co. v. Herman B. 


Nicholson Co., 158 P. 2d 764 (Calif. 1945); Lever Bros. Co. v. venson & Sons, Inc., 261 Ap ‘ 
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Brooks Clothing of California the Court 
said: 


“Some of the principles which apply to 
trade-mark cases do not apply to unfair 
competition. The law of , bec calls 
for proof of actual loss of sales in unfair 
competition, while, in trade-mark in- 
fringement, presumption of loss is in- 
ferred from proof of use of the mark 
and evidence of sales.” 


Good faith of the infringer was held to 
bar complainant's right to an accounting 


in Champion Spark Plug Co. v. Emener,® 
as the defendant did all he could to avoid 
deception of the public. If, however, as in 
Jones et al v. Roshenberger,® the action of 
the offending parties is Seliberate and will- 
ful, the injured party is entitled to recover 
all the profits realized by the offending 
party upon the sale of the article in ques- 
tion; and the defendant is allowed no de- 
ductions in the accounting. Failure for ten 
years to institute action for alleged infringe- 
ment of trade-mark and unfair competition 
barred, on ground of laches, complainant's 
right to an accounting for profits and dam- 
ages in Pennzoil Co. v. Crown Central 
Petroleum Corporation.” An accounting for 
profits was also denied in Ludington Nov- 
elty Co. v. Leonard et al® where, from the 
facts, no rational rule could be found by 
which the profits realized by the defendant 
from the use of the name could be esti- 
mated. The complainant was given only 

rofits on sales he could have made but 
Foe the action of the defendant in Rush- 


more v. Badger Brass Mfg. Co.® where the 
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evidence showed most of the defendant's 
sales were upon the merit of defendant's 
own product. A further deviation from the 
general rule is seen in the case of O’Sulli- 
van Rubber Co. Inc. v. Genuine Rubber Co. 
et al© where the complainant was denied 
an accounting for profits because the testi- 
mony showed damages would be too trivial 
to warrant the expense of an accounting. 
Under Michigan law, in Coca-Cola Co. v. 
Christo pher,41 damages for unfair compe- 
tition must be confined to the loss actually 
sustained by the complainant as the direct 
and natural consequences of the conduct of 
defendant; and damages, which are uncer- 
tain or speculative, cannot form a basis for 
recovery. Iowa, in Raggensack v. Winona 
Monument Co.,"* sets out the rule that, in 
an action at law for damages for unfair 
competition for conspiracy to injure plain- 
tiff's business, a verdict wholly upon specu- 
lative considerations would not be sus- 
tained; and that, in order for plaintiff to 
get exemplary damages, he must prove 
actual damages. The federal district court 
for Illinois announced the novel decision 
in Elastic Stop Nut Corporation v. Greer 1» 
where the court, after finding defendant 
practiced unfair competition, denied com- 
plainant an accounting of profits because 
defendant was selling the product he was 
palming off to the armed services. It ap- 
pears that patriotism paralyzed the arm of 
the law in this case. 

Damages, in addition to profits, are given 
only wheré there-is proof of actual damage 
to the complainant. The Court said in 
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Anchor St Co. v. Rymer™ that 
the complainant in an infringement suit, 
in order to get damages, has the burden of 
proving by competent and sufficient evi- 
dence his lost sales, or that he was com- 
pelled to reduce prices or any other thing 
the damage may be. Damages may be com- 
pensatory or — 

A court of equity, pm a proper show- 
ing of facts, will award compensatory dam- 
ages; but it will not entertain a claim for 
punitive damages. In Hennessy et al v. 
Wilmerching-Loewe Co.,!8 it was said that, 
although the equity courts recognize puni- 
tive or exemplary damages, they will not 
award them. In a recent Montana case, 
Truzzoline Food Products Co. v. F. W. 
Woolworth Co.,8* under a statute, it was 
held that, if the plaintiff gets judgment 
for actual damages, there is sufficient basis 
to sustain an award of punitive damages, 
provided the petition sets out sufficient 
cause. Missouri, in 1911, in the case of 
Lampert v. Drug Co.,18 held that, where 
the defendant willfully and intentionally 
sold cigars infringing the complainant's 
registered mark, a showing of nominal 
damages was sufficient to entitle the com- 
plainant to punitive damages; thus using 
the conduct of the defendant as a criterion 
for awarding punitive damages. 

When a court awards a complainant an 
accounting of profits, a master is appointed 
to determine the profits. The length of 
time to complete the accounting varies with 
each case; and some cases take several years 
to complete this phase. The Dixi-Cola 
Case entered the courts in 1941, and on 
November 12, 1946, a writ of certiorari 
was denied by the United States Supreme 
Court.18° 

In order to arrive at a just figure, the 
master must permit the defendant certain 
deductions varying in each case as the 
facts warrant. The Court, in John B. Stet- 
son Co. v. Stephen L. Stetson Co.,'4 allowed 
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defendant the following deductions in de- 
termining the profits: (1) reasonable de- 
duction for services of an accountant, office 
services and expressage which items went, 
in part, into the production of profits; 
(2) expense of advertising; (3) reasonable 
compensation to president of the defend- 
ant’s company; and (4) counsel fees; pro- 
vided the number of counsel remained at 
a reasonable minimum (determinable by 
the court). The following deductions were 
allowed the defendant in Aladdin Manu- 


facturing Co. v. Mantle Lamp Co. of 


America:© (1) the salary of managing 
officer; (2) cost of setting up a cost ac- 
counting system where defendant did so in 
good faith; (3) depreciation which had 
been approved by United States Govern- 
ment; (4) all costs in building profits and 
(5) advertising expenses. The same opin- 
ion refused to deduct the salaries of two 
officers who never took any part in man- 
agement and conduct of infringer’s busi- 
ness. The case of L. P. Larson Jr. Co. v. 
William Wrigley Jr. Co.® permitted the 
defendant to deduct: (1) losses actu- 
ally occurring; (2) advertising mene: 
(3) forty-five percentum of profit sharing 
coupons issued with the infringing pack- 
ages and not yet redeemed; (4) interest on 
invested capital; and (5) depreciation of 
patents. 

Where the sale of the infringing article 
is made together with ordinary business of 
the defendant by the same employees, with 
no provable increase in the gross expense 
of the business, no cost of producing or 
selling deduction is permitted in ascertain- 
ing the profits due the complainant from 
the defendant!” If it is impossible to de- 
termine what sales are made upon the merit 
of the defendant’s product, he is liable to 
complainant for all sales made. 

In an accounting for profits, the com- 
plainant is not always limited to an award 
consisting solely of profits. In Ira M. Peter- 
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sime v. Robbins,18 the complainant was al- 
lowed, in addition to profits, expenditures 
incurred for (1) circulars issued to “ease 
the minds of prospective purchasers,” 
(2) sending agents to interview them, 
(3) expenses due to collection difficulties, 
and (4) losses from necessary price re- 
duction. 

It can be said that the measure of dam- 
ages in unfair oe is essentially 
compensatory, and that the purpose is to 
give to the plaintiff the profits that he 
would have obtained had he made the 
sales, upon the theory that the amount of 
money the defendant gets for the product 
becomes a trust fund for which the defend- 
ant must account to the complainant.1® In 
Olwell v. Nye & Nissen Co.,® it was held 
that the owner of an egg-washing machine 
which was wrongfully used by the defend- 
ant could waive the tort and recover in 
quasi-contract, on the theory of unjust 
enrichment for the profit derived by the 
defendant through the use of the machine. 
However, in practice, each court has applied 
its own definition to the measure of dam- 
ages. 

From the above cases, one thing is ap- 
parent. The defendant is given every con- 
sideration possible. Many are inclined to 
feel this is erroneous, and, is a failure to 
give legitimate traders proper protection. 
However, it must be kept in mind that the 
purpose of the law is not to stifle —_- 
tition or competition that might be unfair 
but just unfair competition. The courts 
punish those who are willful in their unfair 
methods and who proceed maliciously; 
while they feel that the innocent infringer 
or one who innocently palms off is entitled 
to every reasonable consideration in order 
to insure that competition will continue. 

In conclusion, it can be stated that the 
cases indicate a variety of recoveries, each 
based upon a different factual situation. 
There is an inference that one without a 
er trade-mark has a greater burden 
of proof to sustain an action for an account- 
ing than the holder of a registered trade- 
mark or patent who appears to have a 

rima facie case once he has shown the 
defendant's sales. The complainant, in the 


18 81 F. 2d 295 (1936). 
19 Anchor Stove & Range Co. v. R:; 
& Co., 240 U. S. 251, 
4 —— v. _ & Nissen, 173 P. 2d 652 (Wash. 1946). 
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first instance set out in this paragraph, 
must prove the sales; and, in addition, the 
fact that the defendant is selling his prod- 
uct as if it was the complainant's, or using 
the complainant’s name as though it was 
the defendant’s. The greatest defect in our 
present system of awarding damages in the 
nature of an accounting is the length of 
time involved before the complainant gets 
any satisfaction. Perhaps a speedier and 
more just method would be to lump nomi- 
nal damages, accounting for profits, com- 
pensatory damages, and punitive damages 
into one issue, namely, damages; and let 
the court, with the aid of a jury, decide 
the amount upon the completion of the 
taking of evidence. Even though one does 
not know the possible result of his action 
at present, he can ascertain with some 
degree of certainty the elements that are 
taken into consideration in making up an 
award, especially where only an accounting 
is sought by a complainant. There is a 
definite need for uniformity of rules in 
measuring damages. 

Perhaps the solution to the problem of 
the length of the accounting can be found 
by putting the idea of Mr. Nims’ article! 
into actuality where he says: 

“Some practical, reasonably inexpensive, 
and simple method must be devised by 
which the courts can arrive at amounts 
which will not only be a fair approxima- 
tion of plaintiff's injury, but in the inter- 
est of society, will impress the defendant 
with the fact that it does not pay to use 
unfair competitive methods.” 


Until some such simple method is de- 
vised, the attorney must look to the deci- 
sions of the state or states involved and to 
the decisions of the federal courts to deter- 
mine what are the best procedural steps to 
take before bringing a case of unfair com- 
petition or infringement, and to determine 
the most advantageous tribunal. 

RoBERT S. LUKE, SR., 
HERBERT M. COLE, 

WILLIAM H. STOWELL, 
Members of the Class of 1947 


The University of Kansas 
School of Law 


er, supra note 12; Hamilton-Brown Shoe v. Wolf Bros. 
S. Ct. 269, L. Ed. 629 (1916). 
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Venue as a Burden on Interstate 
Commerce 


Our problem for discussion, stated in the 
title above, involves two definite interests. 
The first interest concerned is that of the 

ublic in the efficient, economical and un- 

urdened flow of interstate commerce. This 
interest is protected by the commerce pro- 
visions of the United States Constitution 
and judicial decisions applicable thereto. 
The second interest concerned is the right 
of a suitor to have a latitude in selecting 
a forum in which to maintain his cause of 
action against a defendant engaged in 
interstate commerce. 

We may note, without discussion, that 
the Congress of the United States clearly 
has the power to regulate the selection of 
a forum and also to limit the availability 
of a forum. For a recent discussion of this 
question, see the cases cited below.! Con- 
gress has the authority to limit the juris- 
diction of both the lower federal courts and 
the state courts in cases arising under the 
constitution and laws of the United States. 


Specifically, our attention is directed to 
Section 6 of the Federal Employer's Lia- 
bility Act? and its effect and intended effect 
upon previous constitutional limitations, as 
applied by judicial decision, upon a suitor’s 
hice of a forum. The purpose of Section 
6 is to establish the venue of actions 
brought by pe gy for injuries sustained 
as a result of the employer's negligence. 
The employers are, by statute, the common 
carriers by railroad, engaged in interstate 
commerce.® It is our pu to place Sec- 
tion 6 in its relative and historical position 
and to examine the way in which it is pres- 
ently working. To what extent do the con- 
stitutional clauses dealing with due process, 
privileges and immunities, full faith and 
credit, and interstate commerce apply? Can 
the doctrine of forum non conveniens de- 
feat the granted jurisdiction? If the forum 
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has jurisdiction of the parties, is it man- 
datory for the forum to accept jurisdiction ? 

Let us first consider the limitations placed 
upon the complainant with a transitory 
cause of action by well established legal 
and constitutional patterns. 

In the beginning, our claimant would be 
limited by the requirement that personal 
service must be had upon the person to be 
affected and bound by the litigation. Early 
cases stated the proposition that, in the 


. absence of statute, jurisdiction could not be 


obtained over a foreign corporation in an 
action in personam, unless the corporation 
voluntarily submitted thereto, since the cor- 
poration had no legal existence outside the 
jurisdiction which created it.5 This was 
manifestly impractical in the face of the 
widespread and growing corporate struc- 
tures whose operations extended into many 
and, sometimes, all states. State legislatures 
reacted by passing statutes allowing service 
on the agents of foreign corporations doing 
business within a given state. Today, gen- 
erally, a foreign corporation may, consist- 
ently with the due process clause, be sued 
on any cause of action, foreign or local, 
if its activities are sufficient to let its pres- 
ence be known within the state and if 
process is served upon an agent, actual or 
statutory, whose authority extends, either 
by statute or judicial construction, to in- 
clude service based upon foreign claims.® 
Specifically, a railroad corporation engaged 
only in soliciting traffic in a state was held 
not to be required to submit to that state’s 
jurisdiction without violating the require- 
ments of due process.? Add one other local 
business activity, however, and the corpora- 
tion would probably be required to submit 
to the state’s jurisdiction. This satisfaction 
of due process raises perhaps the same 
standard of activity that is pe nag to sat- 
isfy the requirement of the phrase “doing 
business” in Section 6 of the Federal Em- 
ployer’s Liability Act. 


1 Yakus v. United States, 321 U. S. 414, 88 L. ed. 834 (1943); or Bowles v. Willingham, 321 U. S. 


503, 88 L. ed. 892 (1943). 
2 U. S. C. A., 1940 ed., T45, Sec. 56: 
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tates, in the district of 
in which the defendant shall be doin 


ction arose, or 


“Under this act an action may be brought in a District 
the residence of the defendant, or in which the 


business at the time of com- 


on, The jurisdiction of the courts A the United States under this act shall 


under this act 


877). 
27 L. ed. 222 (1882). 
N. E. 915 (1917); see also, 228 Mass. 584, 


ney R. Co., 205 U. S, 530, 27 S. Ct. 595, 51 L. ed. 916 
: erican Tobacco Co., 346 U. S. 79, 38 S. Ct. 233, 62 
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The equitable doctrine of forum non con- 
veniens, though not widely used, will have 
an important place in this discussion. This 
doctrine gives a court discretionary power 
to decline jurisdiction otherwise proper be- 
cause of the fact that the cause could be 
tried more appropriately elsewhere. This is 
a discretionary power to refuse to exercise 
an acquired jurisdiction, and it was upheld 
in the Douglas Case. In that case the court 
stated that under a New York statute a 
non-resident can be refused access to the 
courts in that state to sue a foreign cor- 
poration doing business in New York with- 
out violating the privileges and immunities 
clause of the United States Constitution.® 

The most important legal pattern with 
which we are concerned involves locally 
permitted litigation which would constitute 
a burden on interstate commerce. A group 
of cases, beginning with Davis v. Farmer's 
Co-Operative Equity Co.,® has established 
the principle, governed by the facts in each 
case, that the latitude generally given an 
actor, suing on a transitory cause of action, 
is limited by the requirement that enter- 
tainment of such action must not constitute 
a burdensome interference with interstate 
commerce. In the Davis Case, Mr. Justice 
Brandeis, speaking for the court, stated: 
“But, orderly, effective administration of 
justice does not require that a foreign car- 
rier shall submit to a suit in a state in 
which the cause of action did not arise, in 
which the transaction giving rise to it was 
not entered upon, in which the carrier 
neither owns nor operates a railroad, and 
in which the plaintiff does not reside.” 
However, a merely incidental burden on 
interstate commerce would not raise a suf- 
ficient ground for denying jurisdiction. 

We should now consider Section 6, keep- 
ing in mind the principles briefly discussed 
above. Our greatest concern will be with 
the effect of the section upon the refusal to 
grant jurisdiction because of the undue 
burden thereby imposed upon interstate 
commerce; that is, the transportation of 
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witnesses to the selected forum with the 
attendant diminution of efficiency in the 
operation of the carrier, the additional legal 
expense and the delay. 

In the Douglas Case,!° the court, through 
Mr. Justice Holmes, stated: “As to the 
grant of jurisdiction in the Employer's Lia- 
bility Act, that statute does not purport to 
require state courts to entertain suits arising 
under it but only to empower them to do 
so... . It may very well be that if the 
Supreme Court of New York were given 
no discretion, being otherwise competent, 
it would be subject to a duty . . . but there 
is nothing in the Act of Congress that pur- 
ports to force a duty upon such courts as 
against an otherwise valid excuse.” The 
quoted words state the rule that the ‘‘con- 
current jurisdiction” clause and the delimit- 
ing clauses of Section 6 were not to be 
treated as mandatory. 

The purpose of Section 6, which was a 
1910 amendment to the Employer's Lia- 
bility Act, was to extend the complainant's 
choice of forum so that he would not be 
put to the expense of suing in the place of 
résidence of the carrier or in a state which 
could acquire jurisdiction of the carrier 
because it was “doing business” within the 
state.11 The amendment, by its terms, 
greatly increased the jurisdictional latitude 
of the claimant, but the cases in the Davis 
group!” seemed either to ignore Section 6 
or apply the words of Mr. Justice Holmes 
silently and allowed the burden on inter- 
state commerce raised in these cases to re- 
quire a denial of the forum to the litigant. 

The question was far from settled, how- 
ever, as later cases will disclose. The Miles 
Case'8 held that a Tennessee court could 
not enjoin the bringing of a suit under the 
Employer’s Liability Act in Missouri in a 
state court, though the doctrine of forum 
non conveniens was raised and the argu- _ 
ment was made that such suit constituted 
a burden on interstate commerce. The court 
left undisturbed the New York position 
established in the Douglas Case,'4 that 


. & H. R. Co., 279 U. S. 377, 49 S. Ct. 355, 73 L. ed. 587 (1929). 
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11 See Senator Borah’s remarks before the Judiciary Committee, H. R. Rep. 17263 (1910). 


12 Note 9, supra. 


13 Miles v. Illinois Central R. Co., 315 U. S. 698, 62 S. Ct. 827, 86 L. ed. 1129 (1942). 


14 Note 8, supra. 
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jurisdiction may be refused though the 
claimant is filing under the Employer's Lia- 
bility Act. This rule is based on a New 
York statute which authorizes the denial of 
jurisdiction, and it is still followed today. 
Mr. Justice Frankfurter vigorously dis- 
sented to the majority decision in the Miles 
Case, mainly inspired, perhaps, by the 
court’s statement that “the Missouri court 
here involved must permit this litigation.” 

In 1941, the United States Supreme 
Court held that a state court could not 
enjoin a person within its jurisdiction from 
bringing an action under the Employer's 
Liability Act in a federal district court.1® 

These foregoing two cases since have 
been cited as maintaining the rule that the 
litigant’s choice of a federal court is abso- 
lute under Section 6,17 and that choice can- 
not be defeated by the doctrine of forum 
non conveniens.1® The states of California 
and Minnesota have adopted the rule that 
once proper venue is established under 
Section 6, their courts must entertain juris- 
diction.1® 

But what of our original problem? Could 
the venue provisions of Section 6 place a 
burden on interstate commerce? Clearly, 
they could raise such a burden. 

What would be the position taken by 
the Supreme Court of the United States if 
such a factual situation came before it? 
Here we can only calculate. We know that 
Section 6 has been held to be mandatory 
on the Federal Courts, but the cases so 
holding were primarily confronted with the 
doctrine of forum non conveniens and sec- 
ondarily confronted with an “incidental” 
burden on interstate commerce. Congress 
has the power to burden interstate com- 
merce if it so desires, but it does not seem 

robable that they intended to so burden it 
™ Section 6 when it never has been shown 
that such a possibility was even considered 
when the amendment was passed. The 
public interest in the free flow and unim- 
peded operation of such commerce would 
appear to be of greater importance than 

e public interest in guaranteeing a special 
litigant a wide choice of forums. It is a 
very different thing to allow an employee 
ready access to a forum logically associated 


2d) 883 (1946) at p. 884 
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with the facts or himself than to invite him 
to bargain with justice by shopping for a 
friendly forum. It is one thing to assure a 
trial setting in its natural theater, and quite 
another to promote champertous mainte- 
nance. Construing the Miles and Kepner 
Cases strictly, they do not control the ques- 
tion of venue in its relation to the burden 
on interstate commerce. Extract the broad 
language and place it in a case where that 
burden is put at issue, and the result could 
well be that Section 6 would be construed 
to permissively burden interstate commerce 
to the extent of its provisions. In other 
words, Congress intended that such a bur- 
den should exist and be allowed to stand. 

Before passing to a consideration of 
remedial legislation, we should first look 
at the practical results of Section 6. It may 
be used in a viciously detrimental way to 
distort the very interest it was designed to 
protect, and it may be used to give rise to 
abuse rather than to correct existing abuse. 
Specifically, a way is opened for astute but 
unscrupulous lawyers to indulge in a glori- 
fied form of mass ambulance chasing. Cases 
are collected from various jurisdictions and 
are filed in one forum where verdicts are 
high. The provisions of Section 6 are 
thereby used to harass the defendant, jam 
the dockets of the forum unhappily fa- 
vored, and cause the ethically weak lawyer 
to indulge in a form of common law main- 
tenance. In Weinard v. Chicago, Milwau- 
kee & St. Paul R. Co., the court recog- 
nized in outspoken fashion the fact that 
imported litigation was being brought into 
the state by fifteen Minnesota law firms 
carrying on systematic ambulance chasing. 
The evils apparent in such practices are 
sufficient in themselves to justify the 
amendment of Section 6. 

On May 7, 1946, a proposed amend- 
ment was introduced in the House of Rep- 
resentatives of the Congress of the United 
States. It provides: 


“. , . that the first sentence of the 
second paragraph of Section 6 . . . be 
prc A to read as follows: 
‘Under this Act an action may be 
brought in a District Court of the 


15 153 Fed. ( . . 
16 Baltimore & Ohio R. Co. v. Kepner, 314 U. S. 44, 62 S. Ct. 6, 86 L. ed. 28 (1941). 
Fed. (2d) 883 (1946). 


If Oil Corp. v. Gilbert, 67 S. Ct. 839 (1947). 
25 Cal. (2d) 605, 155 P. (2d) 42, writ of certiorari denied 65 
t Court, 156 Minn. 380, 194 N. W. 780. 


19 Leet v. Union Pacific R. Co 


“9 ( 
S. Ct. 1403; State ex rel Schendel v. Distric 


20 298 Fed. 977 (1924) 
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United States in the district of the 
residence of the plaintiff in interest 
or in which the cause of action arose, 
and an action may be brought in any 
state court of competent jurisdiction 
in the county of the residence of the 
plaintiff in interest or in which the 
cause of action arose.’ ” 


Under the amendment, the plaintiff may 
sue in the forum in which the accident oc- 
curred or in the forum in which the plain- 
tiff resides, and it is possible that the plain- 
tiff may bring his action at the residence 
of the defendant if the facts so indicate. 
Though it is conceivable that commerce 
might be burdened to some extent when 
the plaintiff sues in his residential forum 
and the carrier is not “doing business” there, 
the possibility of a substantial burden aris- 
ing is fairly remote. At least the plaintiff 
is not bargaining with the law in selecting 
his home as the forum for his action. The 
amendment should balance the two inter- 
ests referred to in our opening paragraph, 

iving the injured party a convenient and 
air choice of forums, lessening the possi- 
bilities of burdening interstate commerce 
and at the same time removing the dan- 
gerous possibilities for abuse inherent in a 
“mandatory” interpretation placed upon the 
provisions of the section as it now stands. 

Until the amendment is passed, however, 
the courts will continue to affirm the rules 
discussed previously, which give rise to 
delay, difficulty, invitation to shady dealing 
and apparent perversion of Congressional 
intent, and which could impose a substan- 
tial burden on interstate commerce if fol- 


lowed in cases where such a burden exists. 


ROBERT E. DouGLas, 
KEITH U. MARTIN, 
MALCOLM MILLER, 


Members of the Class of 1947 


The University of Kansas 
School of Law 


Cliffordization of Trust Income* 


In the typical trust the grantor parts with 
his control over the property and his rights 
pass to the trustee. Since the law considers 
a trust to be a taxable entity, the trustee or 
the beneficiary will pay the income tax.! 
The settlor will pay the gift tax. Thus 
wealthy people frequently establish trusts 
for members of their family who will be 
in the lower tax brackets. But this is far 
from a fool-proof device. Congress started 
to plug the loopholes in 1924 by taxing 
the settlor if the trust was revocable.? Since 
then, Congress and the Treasury — 
ment, with the help of the courts, have 
been decreasing the attractiveness of the 
trust as a vehicle for tax avoidance. 

Today the normal trust is taxable under 
Sections 161, 162, 163, and 164 of the 
Internal Revenue Code. Sections 166 and 
167 provide for the taxation of income of 
revocable trusts to the settlor.8 The former 
deals with the possibility of a return of 
the corpus to the grantor while the latter 
is applicable to a trust in which the income 
of a trust may be devoted to the benefit of 
the grantor. Thus they complement each 
other in an attempt to tax to grantors the 
income of trusts which do not represent 


21 Gulf Oil Corp. v. Gilbert, 67 S. Ct. 839 (1947). This case involved an action by a Virginia 
citizen in the Federal Court sitting in New York against a Pennsylvania corporation doing 
business in both Virginia and New York for damages for negligence resulting in the destruc- 
tion of a warehouse and its contents in Virginia. The District Court applied the New York 
law as to “forum non conveniens” and dismissed the suit. The Circuit Court of Appeals 
reversed this ruling, but, on a writ of certiorari, the Supreme Court affirmed the ruling of 
the District Court. The court found no reason why the suit should be entertained in New 
York when the “natural theater,” as Dr. J. B. Smith of the Kansas University law faculty 
has said, was properly in Virginia. Speaking of our problem for discussion, the court said: 
“It is true that in cases under the Federal Employer’s Liability Act we have held that the 
plaintiff’s choice of a forum cannot be defeated on the basis of ‘forum non conveniens.’ But 
this was because the special venue act under which those cases are brought was believed to 
require it.” Query —Could the plaintiff's choice of a forum be defeated if a substantial 
burden on interstate commerce resulted? 


*Title is adaptation from the case of Helvering v. Clifford, 309 U. S. 331 (1940). 

1 LR.C. Sections 161, 162, 163, 164; 26 U.S.C.A. 161, 162, 163, 164. 

2 Subsection (g) of Section 219 of the Revenue Act of 1924 (43 Stat. 277 (1924)): Where the 
grantor of a trust has, at any time during the taxable, either alone or in conjunction with 
any person not a beneficiary of the trust, the power to revest in himself title to any part of 
the corpus of the trust, then the income of such part of the trust for such taxable year shall 

_ be included in computing the net income of the grantor. 

3 Section 166 of the Internal Revenue Code (originally Section 219 (g) of the 1924 Revenue 
Act) provides: Where at any time the power to revest in the grantor title to any part of the 
corpus of the trust is vested (1) in the grantor, either alone or in conjunction with any per- 
son not having a substantial adverse interest in the disposition of such part of the corpus or 
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any permanent commitments on the part of 
the settlor. These statutory provisions are, 
as Mr. Paul points out, the outgrowth of 
years of conflict between a revenue-needing 
Treasury and a wealth-owning public which 
was reluctant to pay the inevitable cost of 
living in a civilized society.‘ 

The Courts use the intent test to deter- 
mine whether the power to revoke exists. 
The intent is gathered from an analysis of 
the entire instrument and from all the cir- 
cumstances attendant upon its creation and 
2 ena Section 166 has no application 
where there is no possibility of revesting 
the title to any part of the corpus of the 
trust in the grantor. If the settlor reserves 
the power to change the beneficiaries or 
modify their interests but with an express 
sage that the income or corpus shall not 

applied to the use or benefit of the 
grantor, then the settlor will not be taxed 
under Sections 166 and 167.7 Nor are they 
applicable where the power to revoke is 
governed by a contingency beyond the con- 
trol of the grantor.8 Whether or not a 
trust is revocable is usually determined by 
state law.® 

During the thirties there was the grow- 
ing conviction among members of the 
Treasury Department that short-term trusts 
were in substance the equivalent of revo- 
cable trusts and should be similarly taxed 
under Sections 166 and 167. But in 1940, 
the Supreme Court was not willing to go 
that far. It specifically held that grantors 
of short term trusts would be exempt from 
taxation under Sections 166 and 167. It 
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pointed out that in the law of estates a 
revocable trust and one certain to be ter- 
minated soon are not synonymous and that 
Congress in Section 166 adopted the nice 
distinctions of estate law. 

Prior to 1940, the Supreme Court had 
established some liberal taxation principles. 
In 1930 it stated that taxation is not so 
much concerned with the refinements of 
title as it is with actual command over the 
om age taxed.1! The income of an irrevo- 
cable trust was taxed to the grantor in 
Douglas v. Willcuts!® where the settlor had 
set up an alimony trust, and the Court 
explained that the statutory provisions re- 
garding the taxation of trusts, fiduciaries, 
and beneficiaries were not intended to apply 
to cases where the income of the trust 
would otherwise remain, by virtue of the 
nature and pu of the trust, attributable 
to the creator of the trust and accordingly 
taxable to him. The principle most stressed 
by the Douglas case is that the creation of 
the trust there involved did not release the 
husband from the duty of supporting his 
wife. Also, the Court stressed the impor- 
tance of Section 22(a)?* of the Internal 
Revenue Code as showing the intent of 
Congress to use its power to the full extent. 

In 1940 the Department of Internal 
Revenue convinced the Supreme Court that 
the income of an irrevocable trust could be 
taxed to the grantor under 22 (a) ; the now 
famous Clifford decision held that sections 
166 and 167 did not substract from the 
general taxing power of 22(a).14 The rela- 
tionship of these three Sections of the Act 


the income therefrom, or in any person not having a substantial adverse interest in the 


ne of such Fy of the corpus or the income therefrom, then the income of such part 
f the trust shall included in computing the net income of the 
U.S.C.A. 167, (origin 
f the income of a trust (1) is, or in the discretion of the grantor or 
a substantial adverse interest in 
ted for future distribution to 
rson not having a substantial adverse in 
the income, be distributed to the gr. 
included in computing the net income of the grantor. 


the Internal Revenue Code, 26 
: Where any +t. 


disposition of such 


oO 
income of the trust shall be 


grantor. Section 167 of 
ally Section 219 (h) of the 1924 Act) pro- 


the disposition of such part of the 
e grantor; or (2) 

terest in the 
antor, then such part of the 


4 Paul, Studies in Federal Taxation, pp. 166-295 (1940). 


5 Norris v. Jones, 31 F. Supp. 463 (1940). 


6 Comm. v. Armour, 125 F. 2d 467 (C.C.A. 7th 1942); Jones v. Norris, 122 F. 2d 6 (C.C.A. 10th 


1941). 


7 Comm. v. Buck, 120 F. 2d 775 (C.C.A. 2d 1941) 


8 Helvering v. Dunning, 118 F. 2d 341 (C.C.A. 4th 1941); Comm. v. O’Keefe, 118 F. 2d 639 


(C.C.A, Ist 1941). 


9 Helvering v. Stuart, 317 U. S. 154 (1943); Gaylord v. Comm., 153 F. 2d 408 (C.C.A. 9th 1946). 


10 Helvering v. Wood, 309 U. S. 344 (1940) 
11 Corliss v. Bowers, 281 U. S. 376 (1930). 
12 Douglas v. Willcuts, 296 U. S. 1 (1935). 
13 “Gross income inctndes gains, 

sation for personal service, . 


trades, busin 


profits, and income derived from salaries, wages, or com - 
. of whatever kind and in whatever form paid or from oro. 
commerce, or sales, or cake 


rived tever. 


from source DS le 
26 U.S.C.A, 22(a), Internal Revenue Code, Section 


14 Helvering v. Clifford, 309 U.S. 331, (1940). Clifford set u 
of five years, following which the principal was to revert Bot 


trust for his wife for a period 
him; and if he died within 4 that 
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was well stated in Jones v. Norris: 

Sections 166 and 167 and 22(a) all 
deal with concepts of ownership but the 
problem of interpretation under 166 and 
167 is quite different from that under 
22(a). The ambit of 166 and 167 con- 
templates a limited purpose to tax in- 
come from trust property to the grantor. 
Taxation under 166 and 167 is depend- 
ent upon the power of the grantor to 
revest the property in himself. If by the 
terms of the trust instrument the power 
to revest is found to exist, the income is 
taxable to the grantor under 166 and 
167; if it does not exist, it is non-taxable 
to the grantor and taxable under 161 et 
seq. Under 22 (a) taxation to the grantor 
depends upon whether or not the 
grantor, after the trust has been estab- 
lished, may still be treated as owner of 
the corpus. Under this scheme all attri- 
butes and incidents of ownership become 
material to the question of taxability, and 
in the determination of this question 
many facts and circumstances become 
relevant which may or may not be per- 
tinent in the interpretation of Sections 
166 and 167. It might be said that the 
power to tax income upon trust property 
under Sections 166 and 167 is found 
within borders of 22(a) as interpreted 
by the Clifford case. All elements of 
taxability under 166 and 167 become 
relevant under 22(a).15 


The Clifford case emphasized that no one 
fact was decisive but all considerations and 
circumstances, that it was at best a tempo- 
rary reallocation of income within an inti- 
mate family group, that the trustor could 
not have felt himself poorer after the trust, 
and that technical considerations, niceties 
of the law of trusts or conveyances, or the 
legal paraphernalia which inventive genius 
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might construct as a refuse from surtaxes 
would not obscure the basic issue. The 
decision has received varying comments. 
Mr. Pavenstedt contends that the vagueness 
and elasticity of the decision is its greatest 
element of strength.1® But the Second Cir- 
cuit recently characterized it as the ‘“‘start- 
ing point of futile proliferations, out of 
which no definite doctrine has emerged or 
in the nature of things could emerge.’’!? 
The Third Circuit was of the opinion that 
the case roughed in the broad outline and 
left the completion of the picture to future 
decisions.18 Since the decision, it has been 
cited nearly three hundred times. Whether 
or not a trust comes within the Clifford 
doctrine (that the settlor is in substance 
the owner of the trust property) is regarded 
not as a finding of fact but as a conclusion 
of law.18* Appeals from the Tax Court to 
the Circuit Courts are therefore frequent. 


One of the Clifford elements is the 
length of the trust term. Seldom is this 
factor to be found in isolation. But in 
Commissioner v. Jones the trustees were 
neither the settlor nor members of the fam- 
ily; the settlor reserved no powers of man- 
agement, but he had the reversion. It was 
held nontaxable to the grantor, and the 
court stressed the fact that he parted with 
both title and control for a ten-year term. 
If the trust is for a short term, the court 
will have to find fewer control elements 
and family relationships to tax the income 
to the settlor. Usually the courts find the 
control factor is present when the trust is 
of short duration because the grantor will 
soon reacquire complete dominion.”° If 
the term is for about fifteen years and if 
the possibility of reversion is remote, the 
gtantor can have unlimited powers of con- 
trol and management without being taxed 
on the income.*1 


riod, the trust was to terminate and the principal to pass to his estate. He had the right 


oO pay over to his wife all or any pai 
mig 


t determine, but any income not distributed to her became hers upon 


rt of the net income as he in his absolute discretion 


the trust’s ter- 


mination. As sole trustee he had quite normal powers of administrative control. The court 


noted three factors, the shortness of 


the trust term, the intimacy of the family relationshi 


between the grantor-husband and the beneficiary-wife, and the control over the trust whic 


the former retained. Stressin 
Clifford to be in substance 
income. 

15 122 F. 2d 6, 9 (C.C.A. 10th 1941). 


16 Pavenstedt, The etch hinted Scope of Section 


51 Yale L. J. 213 (1 


and amplifying the last two considerations, the Court held 
e owner of the trust property and, as such, taxable on its 


22(a): The Evolution of the Clifford Doctrine, 


17 Hyman v. Nunan, 143 F. 2d 425, 427 (C.C.A. 2d 1944). 
18 Cory v. Comm., 126 F. 2d 689 (C.C.A. 3rd 1942). 


18a Dobson _v. Comm., 320 U. S. 489 Ott) Armstrom 
Co., U. 


1944); Comm. v. Scottish Am. Inv. 
19 122 F. 2d 169 (C.C.A. 2d 1941). 
20 Harrison v. Schaffner, 312 U. S. 579 (1941). 


21 Comm. v. Buck, 120 F. 2d 115 (C.C.A. 


2a 
1941); Comm. v. Barbour, 122 F. 2d 65 (C.C.A. 


1941 


v. Comm., 143 F. 2d 700 (C.C.A. 10th 


S. 119 (1944). 


); Comm. v. Wooley, 122 F. 2d 167 (C.C.A. 2 
od 1941), y, (C.C.A. 2d 
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The control factor in an irrevocable trust 
may also determine whether the trust will 
be “‘Cliffordized.’’2? The settlor can retain 
unlimited powers of management over the 
trust property and will not be taxable 
under 22(a) if by such powers he could 
not derive any benefit from the trust prop- 
erty. But the term of the trust must 
about fifteen years or more.28 The Branch 
case states that where the grantor has 
stripped himself of all command over the 
income for an indefinite period and in all 
probability, under the terms of the trust 
instrument, will never regain beneficial 
ownership of the corpus, there seems to be 
no statutory basis for treating the income 
as that of the grantor under Section 22 (a) 
merely because he made himself trustee to 
manage the trust estate.?4 

One must distinguish between control in 
the managerial sense of investing and re- 
investing and control over the allocation 
of the income. The general rule is that a 
grantor of a trust may be taxable on the 
income if he has the power to shift at will 
the beneficial enjoyment of such income, 
even though he personally does not thereby 
benefit. Such a power is regarded as such 
an important attribute of ownership that 
the grantor is regarded as owner for tax 
“te cna In the Anderson case the settlor 

ad power to vote the corporate stocks and 
the trustee had to secure the consent of the 
settlor before disposing of the income or 
corpus. The court was of the opinion that 
it was a technical trust only, with more of 
the characteristics of agency.2® It would 
seem that if the husband (settlor) estab- 
lishes a trust for members of his family 
and makes one of them trustee along with 
himself that the settlor would retain sufh- 
cient control so as to be taxable under 
22(a). But in the Phipps case, where the 
term was long and possibility of reverter 
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remote, the court held the income was not 
taxable to the grantor; it said that the 
obvious purpose of the trust was to pay 
the wife (also a trustee) a considerable 
part of the income and that if the husband 
(co-trustee) arbitrarily refused to pay her 
the income, the New York courts would 
interfere.27 The Court pointed out that it 
would not be conclusively presumed that 
the wife would obey her husband because 
she had an obviously selfish adverse inter- 


.est. If one has power to amend the trust 


instrument so as to modify the provisions 
for the distribution of the corpus but can- 
not introduce new beneficiaries he will not 
be taxed on the income unless other Clifford 
factors are present.28 

Since the Clifford trust was for the bene- 
fit of members of the grantor’s family, the 
decisions thereafter stressed the family- 
entente. The Supreme Court had held in 
the Willcuts case that a trust that was estab- 
lished to fulfill a legal obligation would be 
taxable to the grantor. The term of the 
trust and the control were not stressed. So 
in the Hogle case it was held that trust 
income which, under the terms of the 
trust, might be used to discharge the 
parental obligations of the donor trustee 
to his minor children who were the bene- 
ficiaries was taxable to the grantor.2® But 
by Section 134 of the Revenue Act of 1943, 
subsection (c) Internal Revenue Code, sec- 
tion 167, Congress promptly repudiated this 
treatment of Sections 22(a) and 167 by 
providing retroactively that trust income, 
merely because it could in the discretion of 
the grantor-trustee be applied to the sup- 
port and maintenance of a_ beneficiary 
whom the grantor was already legally obli- 
gated to support, is not taxable to the 
grantor except to the extent that such in- 
come was so applied or distributed. The 
Hopkins case was decided under this sec- 


22 Hall v. Comm., 150 F. 2d 304 (C.C.A. 10th 1945). The term, if not too long, may be out- 
weighed as a determining factor by either of two Clifford factors, the control retained by 


the settlor or the relationship of beneficia 
$3) v. Comm., 126 F. 2d 689 


(C.C.A. 3rd 1 


to the settlor. Comm. v. Buck, supra, note 21. 
1). Brown v. Comm., 132 F. 2d 4 


(C.C.A. 7th 


23 Jones v. Norris, 122 F. 2d 6 (C.C.A. 10th 1941); Armstrong v. Comm., 143 F. 2d 703 (C.C.A. 


10th 1944). 


24 =. . Branch, 114 F. 2d 985, 987 (C.C.A. 1st 1940); Comm. v. Katz, 139 F. 2d 107 (C.C.A. 
25 Helvering v. Horst, 331 U. S. 112 (1940); Comm. v. Buck, 120 F. 4 775 (C.C.A. 2d 1941); 


rrison v. Schaffner, 312 U. S. 579 (1 


); Brown v. Comm., 131 


C.C.A. 3rd 1942), 


F. 2d 640 (C. 
cert. denied, 318 U. S. 767 (1943); Hall v. Comm., 150 F. 2d 304 (C.C.A. Toth 1945); Littel v. 
Comm., 154 F. 2d 922 (C.C.A. 2d 1946). 
26 U.S. v. Anderson, 132 F. 2d 98 (C.C.A. 6th 1942). 
27 Phipps v. Comm., 137 F. 2d 141 (C.C.A. 2d 1943). 
28 Hawkins v. Comm., 152 F. 2d 221 (C.C.A. 5th 1945). 
29 Hogle v. Comm., 182 F. 2d 266 (C.C.A. 10th 1942). 
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tion.2° Unless Congress by statute taxes the 
income to the settlor of a family trust, 
present indications are that the family- 
entente alone is not sufficient to ‘Clifford- 
ize’ a trust. The recent Morss case stated: 


Congress has chosen. not to make the 
family the taxable unit. It has chosen to 
permit a taxpayer to minimize his sur- 
taxes by making gifts of income-produc- 
ing property to others, including mem- 
bers of his family; such gifts need not 
be outright but with stated qualifications 
may take the form of a transfer in trust 
for the benefit of a member of the fam- 
ily circle, with grantor acting as trustee; 
that even where the trust income may, in 
the discretion of the grantor-trustee, be 
applied to the support of a member of 
the family whom the grantor is legally 
obliged to support, this circumstance 
alone shall not render the income tax- 
able to the grantor under 167 or any 
other provision of the Code, except to 
the extent that such income is so ap- 
plied.*4 


Even though the grantor-trustee has 
broad powers of control and management 
and the beneficiaries are members of the 
family, the income may not be taxable to 
the grantor unless the term is short and 
grantor can allocate the income or corpus 
among the beneficiaries. The Courts which 
are pe haved to extend the Clifford doctrine 
thus hold that the trustee’s powers are held 
in a fiduciary relationship and must be exer- 
cised only in the best interests of the bene- 
ficiaries, that power to vote stock held in 
trust may not be exercised by the trustee 
for his own purposes, and that where such 
conduct is threatened, a court of equity will 
direct the voting of the trust stock.5? It is 
a question of interpretation whether or not 
the powers reserved as grantor are held in 
a fiduciary capacity or for the grantor’s own 
purposes. If they have been reserved by 
the grantor for his own purposes, they are 
subject to no control in their exercise and 
the settlor will be taxed.%* 

Since the Clifford decision courts have 


30 Hopkins v. Comm., 144 F. 2d 683 (C.C.A. 
annotation. 
31 U.S. v. Morss, 159 F. 2d 142, 143 (C.C.A. 1st 1947). 


82 Hall v. Comm., 150 F. 2d 304 
2d 1946); 2 Scott, Trusts, Sec. 193.1 (1939). 
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felt their way from case to case, drawing 
distinctions and invoking analogies, in an 
effort to give concreteness to the general 
proposition that a grantor of a trust re- 
mains taxable on the trust income under 
Section 22(a) where the benefits directly 
or indirectly retained by him blend imper- 
ceptibly with the normal concepts of a full 
ownership. Recent Treasury Regulation 
111, Section 29. 22(a) 21, Treasury Deci- 
sion 5488, tried to make the doctrine more 
certain. It provides for taxation of the 
settlor if the corpus or income will or may 
reasonably be expected to return to the 
gtantor within ten years, or, under certain 
conditions, within fifteen years after the 
creation of the trust, where the income is 
not payable to a charity and the grantor, 
or spouse living with the grantor, has the 
sole power, whether or not exercisable as 
trustee, to vote securities, or control invest- 
ments or reacquire the —— by substitut- 
ing other property. Regardless of the dura- 
tion of the trust, if the grantor, or any 
other person lacking a substantial adverse 
interest, has a power to shift the beneficial 
enjoyment of the income or principal 
among the beneficiaries, the grantor will 
be taxable. And regardless of the duration, 
the grantor will be taxed if the corpus or 
income is subject to the settlor’s adminis- 
trative control exercisable primarily for his 


own benefit. 

These recent regulations which became 
effective in 1946 have been characterized 
by most private tax attorneys as an undue 
extension of the Clifford doctrine. But 
it seems doubtful that if any case decided 
in accord with the regulations would be 
reversed by the courts in view of the broad 
interpretation which most Circuit Courts 
are giving to Section 22(a). 

Professor Magill is of the opinion that 
interests which are too tenuous are being 
taxed. He believes that it was the original 
Congressional intent that the grantor should 
be taxed on trust income flowing to others 
only if his powers enabled him immediately 
to obtain some part of the corpus of the 
trust. If the settlor is taxed on trust income, 


6th 1944); see 158 A.L.R. 130 and subsequent 


C.C.A. 10th 1945); Cushman v. Comm., 153 F. 2d 510 (C.C.A. 


33 2 Scott, Trusts, Sec. 185 (1939); Cushman v. Comm., Supra, note 32. 


34 Avery, Clifford Regulations Analyz 
Int 8 the Clifford Case, 15 
the Clifford Case, 40 Taxes 624 (1946). 


, 83 Trusts and Estates 645 (1946); Lynch, The Treasu 
rd. L. R. 161 (1946); Smith, How 


ry 
ew Regulations Affect 
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he should have it within his power to 
obtain funds with which to pay the tax. But 
he would tax all irrevocable trusts where 
the term is five years or less and the corpus 
is to revert to the grantor.85 England has, 
since 1922, taxed the trust income of irre- 
vocable trusts, which are six years or less, 
to the grantor.5¢ 

Thus the cases of the past seven years 
clearly indicate that the attorney who is 
drafting a deed of trust for his client must 
be aware of the Cliffordization doctrine. 
Otherwise the client will pay a gift tax 
and will also find himself paying taxes on 
income produced from the property which 
he thought he had given away. To be safe, 
the settlor should wholly and completely 
surrender control, saving to himself no 
reversionary interest or possibility of 
reverter, no power to alter or amend, no 
hope of enjoyment. Even though all this 
is done, no attorney can safely guarantee 
that the trust will result in tax savings in 
the future. 

KEITH U. MARTIN, 


University of Kansas Law School, 
Class of 1947 


Some Aspects of Alienability of Future 
Interests and Subjection to Claims 
of Creditors in Kansas 


At early common law no interest that 
was not an estate was alienable inter vivos 
and it was not without some measure of 
uncertainty that contingent remainders and 
executory interests were first held devisable. 
However, the basis for such restrictions 
passed with the feudal system; no longer 
is it a policy of the law to unite lord 
and tenant in interest and affection; 
something sure to be defeated by allowing 
constant change in the parties sustaining 
that relation. 

Early in the Kansas cases there are 
statements that when the common law 
ceases to satisfy modern rationalistic con- 
cepts, it no longer remains in force. Com- 
mon law restrictions on creation of future 
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estates were recognized as abrogated by 
the Kansas Supreme Court in Miller v. 
Miller’ by the conveyance statute,? “How 
conveyances are executed — conveyances of 
land or of any other estate or interest 
therein may be made by deed.” 

In McCartney v. Robbins, a testator 
devised land for life, remainder to life 
tenant’s heirs. The court held that the life 
tenant’s wife took a contingent remainder 
which was an interest which she could 
mortgage; that on foreclosure and sale 
under mortgage, such interest passed to 
the purchaser by sheriff's deed. The words 
“other estate or interest” in 67-205, supra, 
“include estates of freehold and less than 
freehold, of inheritance and not of inherit- 
ance, absolute and limited, present and 
future, vested and contingent, and any 
other kind the grantor may choose as long 
as consistent with public policy.” (Rule 
against perpetuities.) Such an interest is 
leviable under the execution  statute,* 
“Lands, tenements, goods and chattels not 
exempt by law shall be subject to payment 
of debts, and shall be liable to be taken on 
execution and sold as hereinafter provided.” 

The court had decided long before the 
McCartney case, supra, in Poole v. French,5 
that an equitable interest in land might be 
sold on general execution, and in Robert- 
son v. Howard® that a purchaser's equitable 
interest in land on which he had paid a 
portion of the purchase price is real estate 
and as such is subject to sale on execution 
—that the remedy afforded, known as 
“proceedings in aid of execution” for 
ascertaining and taking equitable interest 
in real estate, is not the only means avail- 
able but is merely cumulative or alternative. 

The court pointed out in Thompson v. 
Zurich State Bank,” where a testator’s will 
left realty in trust until his children were 
twenty-one, then to divide equally among 
his heirs at law; that since the heirs at 
law were the children, they took vested 
remainders at testator’s death and their 
interest was reachable by creditors under 
general execution by virtue of 60-3403, 


35 Magill, What Shall Be Done with the Clifford Case? 45 Col. L. R. 111 (1944). 
86 The Finance Act, 1922, 12 C 13 Geo. V, c. 17, Sec. 20 (11(b), as quoted in Magill’s article, 


supra, note 35. 


(1923). 


1 (1913). 
G. S. Par. 67-205 (G. S. 1868, Ch. 22, Par. 3). 
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2 

3 1 

: 1935 G. S., Par. 60-3403 (Terr. L. 1858, Ch. 11, Par. 420). 
6 ° 

7 ° 





242 


supra, wherein the word “lands” by the 
statutory construction statute’ is defined to 
mean lands—and all rights thereto and 
interest therein equitable as well as legal. 
So an interest in realty (not exempt) legal 
or equitable may be sold under execution 
and the creditor need not come in via 
creditor’s bill. 

By virtue of the three statutes, 67-205, 
60-3403, and 77-201, the court had little 
difficulty holding a contingent remainder 
alienable and subject to creditors; while 
there might be some difficulty in determin- 
ing just what the interest is, its extent and 
value, still such difficulty does not abrogate 
the creditor's right. The wife in the 
McCartney case, supra, had an interest in 
the land which she could convey and being 
alienable, the interest could be mortgaged 
and the mortgage foreclosed in the usual 
way. Later in Withers v. Miller® there is 
some dicta that any interest in land may 
be sold on execution. 

So alienability seems to be the test of 
susceptibility to claims of creditors and any 
interest in realty may be conveyed. But 
the road has not been all smooth or the 
end clear. Corpus Juris Secundum™® states 
that contingent remainders are alienable in 
Kansas if the person is ascertained and 
only the event is uncertain, for in such 
case the possibility is coupled with an 
interest and cite Berthoud v. McCane.\} 
There, testator left realty to his grand- 
daughter for life and then in fee to the 
issue of her body living at her death; if 
none, to her half brothers and sisters living 
at her death; if none, to children of testa- 
tor. The half brother and sister prede- 
ceased the granddaughter and the children 
of the testator conveyed their contingent 
interests to her, but the court denied her 
the fee although she was seventy-five and 
had no children. The court recognized 


8 1935 G. S. Par. 77-201 (Eighth). 
9 140 K. 123 (1935). 

10 31 C.J.S. Par. 88, p. 102, Note 2. 
11 130 K. 634 (1930). 

12 125 K. 312 (1928). 

13 121 K. 291 (1926). 

14 54 K. 523, Clendening v. Wyatt (1895). The expectancy of an heir in an ancestor’s estate ey 


be the subject of contrac 
upheld if 


enforceable until the death of the ancestor and 
A quitclaim deed is adequate if it sufficientl 


time. 


and may be assign 
airly made and for adequate consideration, although such a contract is not 
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that contingent remainders were alienable, 
the interest transferred being subject to 
the same contingencies in the hands of the 
transferee, but so ruled because it could 
not be ascertained whether the grand- 
daughter will have children until her 
life ceases. 

This view of alienability of contingent 
remainders, uncertain as to event only, 
finds no support in Knutson v. Heder- 
stedt? where the grant was to A and his 
children, if any; if not, to the heirs of A’s 
father living at A’s death. P., A’s brother, 
the court held, took a contingent remainder 
which is property and which may be sold 
and conveyed in Kansas: “Any sort of 
right or interest in property vested or 
contingent may be the subject of legitimate 
barter and sale.” Therefore, the court held 
P., having released his interest to A, took 
nothing, although he survived A, who 
died without issue. Again in Platt v. 
Woodland, testator’s will left land to A., 
subject to the condition that if A leave 
no children surviving him, then the land 
was to go to such of A’s brothers as sur- 
vived him. All the brothers exchanged 
quitclaim deeds in a revision of the testa- 
mentary plan of their father. Later A died 
without children. In the resulting litigation 
between A’s widow and his brothers, the 
court held for the widow. The will gave 
A a determinable fee (determinable on a 
stated condition) with a contingent execu- 
tory devise to his brothers; “contingent 
remainders and executory devises are inter- 
ests in land (not just a bare possibility) 
and such an interest may be conveyed by 
deed.” Here it was a quitclaim deed which, 
however, conveys what the grantor had as 
effectively as a warranty deed, and A’s 
brothers had an estate in the land by 
inheritance which passed by their quit- 
claim deeds.14 


ed in equity where such agreements will 


no cause of action accrues thereon until that 
describes the subject of contract so that 


the court can determine that a future interest was the subject of conveyance. 


150 K. 525, Chatterton v. Clayton (1939). 
whether vested or contingent, may be the subject of barter and sale. An expec 
>_> and no particular mode of conveyance is necessa 
to make over to another is sufficiently ascertainable. 
is expectancy to a bank, which, the court ruled 


ordinarily assi 


Any sort of right or interest in seaport a 
nc 

as long as an intent 

Here A sold, assigned and transferred 

esently passed his title thereto, so that 
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P., a creditor of A., could not reach by garnishment assets in the hands of the administrator 
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Nor is the position of C. J. S. borne 
out in Walker v. Row where the devise 
ran to testator’s wife for life, and at her 
death to her living children ; this the court 
recognized as a contingent remainder. The 
remainder men cannot be ascertained until 
the life tenant dies and until she does, her 
children have nothing certain to convey, 
but may convey their contingent remainder, 
subject to the same contingencies. In Jonas 
v. Jones,1® the deed ran to Mary Jones for 
life with the fee to her issue living at her 
death. The court recognized the remainder 
as contingent and held that the contingent 
interest of Mary Jones’ son, Walter, was 
subject to attachment and sale on execu- 
tion; the purchaser holding subject to the 
same contingencies. 

There are some cases which appear to 
be at variance with those above. In 
National Bank of America v. Barritt,)" the 
testator devised to his half brother for life, 
then to his widow and children; if the life 
tenant die without issue or wife, then to 
testator’s sister. The life tenant and wife 
att a mortgage to the bank which was 
oreclosed, the bank having the wife's 
interest declared a one-half interest in the 
remainder and sold. The Supreme Court 
held that “widow” did not mean the 
present wife but the one at life tenant's 
death, and so the remainder was contingent 
and could not be sold as one-half of the 
remainder of the estate, belonging to the 
wife as though she had a vested estate 
therein. However, it should be noted that 
the court did not hold that the wife’s con- 
tingent remainder could not be sold as a 
contingent remainder, i.e., subject to the 
same contingencies. In Paulin v. Parker,18 
the testator devised realty to her executor 
to control and manage for three years, then 
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to convert to cash and distribute to persons 
in being. The court ruled that attachment 
would not lie to subject a claimed interest 
in the realty of one who would share, if 
alive at the end of three years, in the 
division of the proceeds therefrom; for, 
prior to any order of distribution, the 
executor is not subject to garnishment. But 
the court recognized that a contingent 
interest is alienable and transferable and 
seem to rest their decision on the ground 


_that no positive showing was made to 


depart from the general rule that prior to 
settlement and order of distribution, an 
executor cannot be garnisheed. Mr. Justice 
Allen dissented stating: “Whatever interest 
in property a man owns in Kansas may 
ordinarily be the subject of legitimate bar- 
gain and sale and unless exempt property, 
the sheriff may sell it to pay his debts,” 
citing Koelliker v. Denkinger.® In the 
latter case, the court held that under the 
law of Kansas, the general rule is that any 
interest a person may have in property, 
vested or contingent, legal or equitable, 
may, in a proper case, be subject to attach- 
ment and garnishment and be levied ae 
and sold under execution.2° And in Herd 
v. Chambers, the court stated that any 
interest, legal or equitable, in realty is 
subject to garnishment and cited the Koel- 
liker case. 

Such a departure from the common law 
is far reaching and has important results 
in title work and in bankruptcy. In the 
former it allows the purchase of releases 
of future interests to Bm a defective title. 
In the latter it opens a whole field of assets 
available for the satisfaction of creditors. 
By section 70 (a) (5) of the Bankruptcy 
Act,?? all property which by local law the 
bankrupt could, by any means have trans- 


of A’s ancestor, for by garnishment a creditor can only reach the actual effects of the debtor 
in the hands of the garnishee and since the conveyance was prior to garnishment, the 


e 
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15 132 K. 564 (1931). 
16 153 K. 108 (1941). 
17 136 K. 870 (1933). 
18 149 K. 673 (1939). 
19 148 K. 503 (1938). 
20 89 K. 369, 
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21 158 K. 631 
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(1944). 
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ferred, or which might have been levied 
upon and sold, unless exempt by local law, 
passes to the trustee in bankruptcy and is 
available to claims of creditors. And by 
amendment in 1938, section 70 (a) (6), 
“All property which vests in the bankrupt 
within six months after bankruptcy > 
— devise, or inheritance shall vest 
in his trustee . . .” Thus even the barest 
expectancies may now be available to 
creditors’ claims in bankruptcy. 

There are factors against such freedom 
of alienation and consequent susceptibility 
to creditors of contingent remainders, 
mainly that there is no market for them 
and thus the debtor is quite likely to be 
sold short. However, as previously pointed 
out, most sales in Kansas are under general 
execution (if not they are under equitable 
execution, in which event the equity court 
will not let a creditor take an unconscion- 
able advantage) and under 60-3463,78 the 
court in confirming a sheriff's sale has 
means of safeguarding the rights of debtors 
holding contingent remainders. Confirma- 
tion of sale is within the equitable discre- 
tion of the court? and mere inadequacy 
of price is sufficient reason for not con- 
firming the sale.25 This section could be 
of real practical value in eliminating at 
least the more obvious abuses. 

Such decisions regarding contingent 
remainders are not too far reaching, for 
under the construction of the Kansas 
Court, remainders are readily held to be 
vested and as such freely alienable and 
subject to creditors. In Bunting v. Speck?® 
there was a devise to wife for life with 
remainder to legal heirs of testator. The 
court held that to create a contingent 
remainder, the intent so to do must be 
expressed in words so plain that there is 
no room for construction; no remainder 
will be construed to be contingent which 
may consistently with the words used and 
intention expressed, be deemed vested. 
Here the legal heirs of the testator took 
vested remainders in fee at testator’s death, 
which they could convey absolutely during 
the life of the wife. In Stevenson v. 


23 1935 G. S., Par. 60-3463. 


24 983 K. 514, Robinson v. Kennedy (1914); 102 K. 
v. Warner (1919); 106 K. 730, jurance Co. 
Corp. v. Rupp (1939). 

a gl aaa v. Murphy (1942). 


Vv. 


The JOURNAL 


Stevenson,?" the testator left realty to wife 
for life and then undivided interests to 
his sons, share and share alike; if any die 
before the life tenant, such son’s share 
was to go to his descendants and not lapse. 
The court held the latter clause was a mere 
direction; that where a life estate and 
remainders are carved out of an estate by 
will and the remaindermen are in esse, 
definitely ascertained, and nothing but 
their death before the life tenant can 
defeat their title, the remainders are 
vested absolutely in the remaindermen, 
and they may dushetity dispose of their 
estates. In Caple v. Warburton,?® the 
testator devised realty to his wife for life, 
then to his son for life, with remainder 
over to his legal heirs. The court held 
that the remainder to the son was vested ; 
that the rule of construction favors vesting 
and the court will so rule unless incon- 
sistent with the testator’s expressed inten- 
tion. An estate may be regarded as vested 
when there is a present fixed right of 
future enjoyment and while the uncertainty 
of whether the remainderman with a life 
estate will outlive the present life tenant 
may affect the value of the estate in 
remainder, it does not affect the right of 
property in such remainder. 

e trend of the Kansas law seems to 
be to put vested and contingent remainders 
on an equal footing in ne to alienability 
and susceptibility to creditors. The former 
may, in general, be a little more sure of 
value, but such factor has nothing to do 
with the right of either voluntary or 
involuntary alienation and consequent sus- 
ceptibility to creditor’s claims. In Scott v. 
Gillespie, the testator devised realty to 
wife “to have, enjoy, sell, etc. as she may 
see fit and u her death the remainder 
of such property shall be distributed among 
my children.” The court recognized the 
old rule that a devise of a fee could not 
be impaired by a subsequent contradictory 
provision, but held that it is qualified by 
the modern rule that the intent of the 
testator as gathered from all parts of the 
will must control. Here one of the children 


Norris v. Evans of 1918), 105 K. 168, Brewer 
egink (1920); 150 K. 605, Fed. Farm Mtg. 
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was a bankrupt; the court held the devise 
gave a life estate to the wife with gee 
of complete disposal,8° and remainder to 
children ; whether vested or contingent, the 
bankrupt child had an interest which 
passed to his trustee. There is a similar 
case, Markham v. Waterman,®! where the 
will declared that the testator’s wife should 
be the real owner and have complete con- 
trol of testator’s property and, after her 
death, the remaining —- should be 
divided equally among his children or their 
heirs. The court held the widow took a 
life estate with power of disposition and 
the children ak seal remainders; that 
a bankrupt child’s right or interest, not 
being exempt property, d to his trustee 
in ewe oh taps Aor the bankrupt 
son may get nothing, still he has a property 
right, consequently it can be sold for pay- 
ment of his debts. The purchaser may get 
little or nothing but he may acquire it for 
no rule of public policy is violated in such 
transaction. In Strom v. Wood,®2 the court 
held that as to a vested remainder subject 
to divestment as to one-half of the interest, 
a judgment lien attaches to such remainder. 

The treatment given contingent remain- 
ders is often criticized; but the interest in 
many vested remainders is equally tenuous 
and yet such interests (vested remainders ) 
have been so long regarded as freely alien- 
able and susceptible to debts as to be taken 
as a matter of course. 


MALCOLM MILLER, 
University of Kansas Law School, 
Class of 1947 


Where Do We Stand on School District 
Reorganization? 


Heading the list of decisions announced 
by the Kansas Supreme Court for the first 
six months of 1947, in terms of impor- 
tance, was the case of State of Kansas, ex 
rel., Donaldson v. Hines et al. The deci- 
sion was announced June 27, 1947. This 
was the case in which the School District 
Reorganization Laws of 19451 and 1947? 
were held unconstitutional. To some this 
decision is important because it gives rural 
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school reorganization a severe setback and 
uts the problem right back where it was 

fore the legislation, with little or no 
hint as to the solution. To others the view 
is not as dark. While indeed the decision 
has temporarily halted compulsory school 
reorganization, on the other ot it pre- 
serves the sanctity and authority of the 
State Constitution, and _ reaffirms the 
Supreme Court’s strict interpretation of 
the delegation of legislative power. The 


-latter group agree with the Court when 


it said, at page 323, “The constitutional 
principles involved exceed in magnitude 
the importance of the instant case. If a 
legislature can delegate its legislative duty 
to establish schools to a committee of its 
creation, then a precedent is also created 
which might permit the delegation of all 
legislative powers. The principles tran- 
scend the present problem and challenge 
the fundamental concepts of constitutional 
government in the future.” 


I 


To appreciate more fully the importance 
of the problem before the court and the 
legislature, brief mention must be made 
of the rural school situation at the time 
of the legislation and for several years 
prior thereto. 

The school reorganization law of 1945 
came as the result of intensive study and 
consideration by the legislature and the 
Kansas Legislative Council over a period 
of years. The final study in 1943-44 
resulted in the presentation of the bill on 
which the law of 1945 was based. Earlier 
studies both by the Council and by the 
office of the State Superintendent of Public 
Instruction had revealed, as a general 
proposition, that Kansas had too many 
schools for the number of «rr to be 
educated, that many schools had too few 
pupils, and that many others had inade- 
quate resources. 

The particular situation, however, which 
focused attention upon the fact that the 
Kansas school district system was out-of- 
date was the development of what has 
been called “the closed school movement.” 
Attention had been called as early as 1938 


This appears to be what is sometimes known as an enlarged life estate but constructed on 
desire of the life tenant rather than on need as it is usually found. 
05 K. 
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to the fact that there were a large number 
of schools in Kansas which were not edu- 
cating their pupils in their own schools, 
but were sending their pupils to schools 
in other districts. This was indicated by 
the results of a questionnaire prepared and 
sent out that year by the State Superin- 
tendent of Public Instruction. A com- 
prehensive study made by the Legislative 
Council in 1942 showed that Kansas ranked 
third highest in the United States in the 
number of school units, but third lowest 
in the average enrollment per school. The 
“closed school movement” arose without 
direction or supervision from the legisla- 
ture, and the startling fact shown by the 
report was the very rapid and continued 
increase in the number of schools closing 
from school year 1933-’34 to school year 
1941-'42, 1,600, or 22 per cent of the 
one-teacher school districts maintaining no 
school in 1941-’42. It was further con- 
ceded that few, if any, of these closed 
schools would ever reopen.* 


While the report indicated the over-all 
drop in rural school attendance accom- 
panied by the closed school situation, it 
also revealed another significant fact. Many 
pupils were being sent to school centers, 
centrally located schools with larger enroll- 
ment, better equipment and facilities, more 
adequate financial resources, and better 
trained, more experienced teachers.5 This 
indicated a popular demand for a different 
kind of educational program than could 
be obtained in the one-teacher schools. 

The report stated that current existing 
statutes had proved inadequate to meet the 
situation. This was due to the lack of 
initiative on the part of parents, school 
board members, or county superintendents 
necessary to put the wheels of reorganiza- 
tion in motion. Also, existing laws were 
too limited in scope to accomplish a 
reorganization on the basis of the wishes 
of the people as indicated by present 
trends.6 As shown above, the limited con- 
solidations and closings were recognized 
by the Council to be beneficial, and no 
attempt to discourage them was deemed 
wise of proper. But, on the other hand, 
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the Council thought that such voluntary 
and piece-meal reorganization should not 
be pF si to continue indefinitely without 
the benefit of some direction, supervision 
and control.? 

Due to the wide variation which exists 
in the size, financial resources, and popu- 
lation of the districts, it was evident et 
any legislation on the matter of reorgani- 
zation would necessarily have to be based 
on the theory of local action. This was 
the recommendation of the Council in 
19448 and the 1945 act attempted to 
incorporate such a plan, giving wide lati- 
tude to the local officers in the administra- 
tion of reorganization and consolidation. 

Finally, to underline the seriousness of 
the situation and the need for immediate 
legislative action, the Legislative Council 
summarized its detailed studies on June 8, 
1944, by calling attention again to “the 
gtass roots demand for graded school 
education for rural pupils and the prefer- 
ence for community school centers,” and 
concluded that “to fail to reorganize the 
basic structure to make possible and prac- 
ticable the accomplishment of these popular 
objectives, is to invite disaster and chaos 
in the school system of Kansas.’® 


II 


To accomplish elementary school reor- 
ganization, the legislature of 1945 enacted 
Chapter 291, Laws of 1945. This was 
amended in 1947 by House Bill 376. The 
means adopted to accomplish the purpose 
of reorganization were, as the Legislative 
Council had recommended, the creation of 
a county school reorganization committee 
in each county which was authorized and 
directed to reorganize the school districts 
of each county in the state into as con- 
venient a number of districts as practicable, 
so as to provide generally accepted mini- 
mum elementary school educational oppor- 
tunities and standards, and so that each 
district shall have at least ten pupils.?° 

The 1945 law, as amended in 1947, was 
attacked in guo warranto proceedings on 
the principal ground that Section 4 of the 
1947 act constituted an unconstitutional 
delegation of legislative power to the 


3 “Closed Schools,” Leg. Council Pub. No. 113, 1942. 
4 Ibid, p. 2. 


5 Ibid, Pag 
6 Kan. Leg. Council Journal, June 8, 1 
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county school reorganization committee of 
any county in violation of Section 1, of 
Article 2, and Section 21, of Article 2 of 
the Constitution of the state of Kansas. 

The controversial section of the act, and 
the one on which unconstitutionality was 
based, was Section 72-5607, G. S. 1945 
Supplement, and Section 4 of the 1947 act 
which amended the former section. Section 
4 of the 1947 act begins: 


“, . . Except as herein otherwise pro- 
vided, the county committee shall have 
the general power and authority to 
reorganize the school districts of the 
county into a convenient number of 
districts as practicable so as to provide 
generally accepted minimum elementary 
school educational opportunities and 
standards and so that each school district 
shall have at least ten pupils and in the 
development, preparation, final consider- 
ation and adoption of plans for the reor- 
ganization of school districts of a county, 
each county committee shall be governed 
by the following powers, duties and 
restrictions : 


“(1) Within six months after its organ- 
ization the committee shall make a com- 
prehensive study of the county school 
system in order to consider and deter- 
mine: (a) The assessed tax valuation of 
existing districts and the differences in 
such valuation under possible reorgani- 
zation plans; (b) the size, geographical 
features and boundaries of the districts; 
(c) the number of pupils attending 
school and the population of the dis- 
tricts; (d) the location and condition of 
school buildings and their accessibility 
to the pupils; (e) the location and con- 
dition of roads, highways and natural 
barriers within the districts; (f) the 
school centers where children residing 
in the districts attend high school; (g) 
conditions affecting the welfare of the 
teachers and pupils; (h) the boundaries 
of other governmental units and the 
location of private organizations; and 
(i) any factors concerning adequate 
school facilities for the pupils.” 


Pertinent also to this discussion is Section 


11 Supra. 
12 State v. Hunter, 38 Kan. 578, 17 Pac. 177 (1887); State v. Hardwicke, 144 Kan. 3, 6, 57 P. 2d 
1231 (1936); Ruland v. City of Augusta, 120 Kan. 42, 50, 51, 242 Pac. 456 (1926). 
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3 of the 1947 act, amending G. S. 1945 
Supplement, Section 72-5606, which 
includes the following: 


“, . . In the event the state superin- 
tendent finds that any county reorgani- 
zation committee has failed to make a 
comprehensive study of the county school 
system in the manner and within the 
time required by subsection 1 of section 
411 of this act, or if thereafter he finds 
that any such committee is unable or is 
neglecting or refusing to exercise its 
powers or perform its duties under the 
provisions of this act, or is failing for 
any reason whatever to carry out the 
provisions of this act, the state super- 
intendent, subject to the approval and 
under the supervision of the state board 
of education, is hereby authorized and 
directed to exercise all such powers and 
perform all such duties in accordance 
with the applicable provisions of this 
act and may exercise any of the powers 
and perform any of the duties conferred 
upon the county committee which are 
necessary for such purposes.” 


III 


To determine the validity of the above- 
uoted sections, answers must be found to 
the following questions: 1) What is the 
nature of the power delegated to the local 
committees — is it legislative or adminis- 
trative? 2) If administrative, are sufficient 
standards prescribed by the legislature to 
limit and confine the actions of the com- 
mittees? 3) If, on the other hand, the 
delegated power is construed to be legis- 
lative, can the legislature constitutionally 
delegate such power, and can the local 
reorganization committees constitutionally 
be the recipient of that power? 


1) If the grant of power by the legis- 
lature is such as to allow the exercise of 
judgment or discretion, without limiting 
the exercise thereof to some fixed basis or 
standard prescribed by the granting author- 
ity, the acts concerning the subject and the 
judgment or discretion exercised resulting 
in an order or decision, is an act of legis- 
lation.12_ More particularly, the creation of 
a school district, or the alteration of its 
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boundaries is a legislative function.1* The 
delegation of authority to reorganize school 
districts, then, is the delegation of legis- 
lative power, implying the exercise of wide 
legislative discretion as to whether or not 
the districts should actually be reorganized, 
their size, number of pupils, etc. On the 
other hand, the legislature may exercise its 
power by prescribing the mechanics and 
pattern for reorganization, leaving to local 
agencies the duty of carrying out the legis- 
lative order. Where the legislature has 
prescribed these limits of action completely 
and has given the local agencies definite 
boundaries within which they must con- 
fine their discretion, the acts of the local 
agencies are denominated administrative in 
character, and the power delegated to them 
is not legislative. 


2) For the purposes of analysis, assume 
then that the act attempts to delegate 
administrative power only, by setting up 
standards andl are sufficient to restrict 
the local committees to administrative acts 
only. This should be the first consideration 
because the legislature is presumed to have 
acted within its proper sphere — saving 
to itself the exercise of legislative power, 
so that the power delegated will be, in this 
case, administrative.4 Almost from the 
inception of statehood, the Kansas court 
has recognized that it was lawful for the 
legislature to create administrative boards 
to act within general principles established 
by the legislature and to use their discretion 
in carrying out the details of administering 
the law enacted by the legislature.1® 


It has been stated by eminent authority 
that the delegation of discretionary power 
is not unlawful per se, provided the dis- 
cretion is not unconfined and vagrant, but 
canalized within banks which keep it from 
overflowing.’ The court of this state in 
the case of State ex rel v. Jackson said on 
page 680 of the opinion: “. . . Admin- 
istrative boards may be clothed with fact- 


13 State, ex rel., v. Mowry, 119 Kan. 7% 237 Pac. 1032 (1925); State, ex rel., v. School District, 

140 Kan. 171, 34 P. 1934); ool District v. Board of Education, 110 Kan. 613, 
Pac. 758 (1922); School District v. Board of Education, 16 Kan. 540 (1876); Callen v. Junction 
Pac. 652 (1890); State v. Ford Kan. 441, 445 (1873). 
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finding powers and may be empowered to 
take certain action upon the basis of 
the facts found, under a well defined 
guide or yardstick. Action taken by a 
state board under such a fixed standard 
or yardstick constitutes administration and 
not legislation.”17 

The “yardstick,” if any, in the Reor- 
ganization Law, is in Section 4 (supra). 
Various factors are listed there which the 
local committee is to consider in reorgan- 
izing the district, but there is no restriction 
or limitation on the weight to be given 
each of the factors. For instance, the first 
factor: “the assessed tax valuation of exist- 
ing districts and the differences in such 
valuation under possible reorganization 
plans...” This } nemmerd no boundary, 
no ‘‘channel,” no “yardstick.” No maxi- 
mum or minimum tax valuation before or 
after reorganization is mentioned. The 
same can be said of the other factors listed 
in this section—the only section in the 
act which attempts in any manner to define 
the duties of the committee. 

The legislature did not determine (legis- 
late) as to what effect the omy committee 
should give to the various factors it is 
directed to study and consider. Even after 
consideration of these factors, the com- 
mittee could decide for itself which of 
them was the most important — tax valua- 
tion, population, etc., give great weight to 
one and little weight to another, adding 
to the considerations enumerated by the 
legislature ‘‘any factors concerning adequate 
school facilities’!® which factors were the 
result of the committee’s own judgment. 
It is hard to say that the elements listed 
in this section of the act can be classed as 
“standards,” limiting the conduct of school 
reorganization by the county committees.1° 

The court in the instant case arrives at 
the same conclusion on page 315 of the 
opinion where, after quoting from Schecter 

orp. v. U.S., and State, ex rel., v. Hard- 


204 
County, 12 


14 See State, ex rel., v. Drainage District, 123 Kan. 191, 254 Pac. 372 (1927). 


15 Coleman 
Kan 4 


rel., v. Jackson Co., 161 Kan. 672, 171 P. 2d 
53 P. 2d 203 (1 


v. Newby, 7 Kan. 83 (1871); State v. Ford County, su; 
Pac. 606 (1906); ley, 85 Kan 1 
936); Brown v. Arkansas City, 1 


); e v. Doll 


a; State v. Railw 

. 678, Pac. 1056 (1911); 

61946); City of Pittsburg v. Robb, 143 
Kan. 453, 11 P. 2d 607 (1982) 


Co., 76 
tate, ex 
Kan. 1, 


16 Jud e Cordozo, dissenting in Panama. Refining Co. v. an, 293 US. at p. 440, 55 S. Ct. 
bat, 79 L. Ed. 446 (1935) ° ” ~~ 


17 State, ew rel., v. Jackson, supra, note 15. 
18 Session Laws of 1947, Sec. 4 (1) (1). 

19 State v. Hunter, supra, note 12; Ruland v. City of Augusta, supra, note 12. 
20 295 U.S. 495, 55 S. Ct. 837, 79 L. Ed. 1570 (1935). 
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wick,*! states: “We have been unable to 
find in the act under consideration any 
standard upon or outline within which the 
legislature has admonished the committees 
to act in any desi d manner. . . . The 
act provides no definite system whatever 
whereby the respective committees may 
determine whether school districts shall be 
organized or reorganized.” 

The conclusion logically follows that the 
—_ gtanted to the local committees was 
egislative, because it permitted these 
committees to reorganize districts and alter 
their boundaries without any proper stand- 
ard being prescribed.?? 

3) The power being legislative, does the 
legislature have the authority under the 
Kansas constitution to delegate it? 

The constitution vests all legislative 

wer exclusively in the legislature. The 
legislature, being vested with power to 
create municipalities, such as common 
school districts, has the inherent right and 
authority to modify, change, or dissolve 
the same, as in its judgment is in the 
public interest.* The Kansas court has 
jealously guarded against any delegation 
of legislative er, except as specifically 
provided for in the constitution. There 
are two provisions in the constitution for 
the delegation of legislative power which 
are pertinent to this case. Section 21 of 
Article 2 provides: 


“The legislature may confer upon trib- 
unals transacting the county business of 
the several counties such powers of local 
legislation and administration as it shall 
deem expedient.” 


Section 1 of Article 6: 


“The State Superintendent of Public 
Instruction shall have the general super- 
vision of the common school funds and 
educational interests of the state and 
perform such other duties as may be 
prescribed by law. A superintendent of 
public instruction shall be elected in 





21 Supra, note 12. 


Section 2 of Article 6. The 
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each county, whose term of office shall 
be two years, and whose duties and com- 
pensation shall be prescribed by law.” 


The present attempted delegation of 
legislative power is not sanctioned under 
Section 21 of Article 2, because the reor- 
ganization of common school districts is 
not county business. The duty to establish 
a uniform system of common schools is 
imposed upon the legislature itself by 
ress affirma- 
tive provision of Section 2 of Article 6 is 
an implied — which prevents the 
legislature from delegating this legislative 
power to a local tribunal.?6 

Under the decision of State v. Storey,2™ 
the delegation of legislative power to the 
State Superintendent of Public Instruction 
is permitted. The opinion states at page 
316, referring to Sections 1 and 2 of 
Article 6: 


“By these provisions the legislature was 
required to establish a uniform system 
of common schools and schools of a 
higher grade. Realizing that many 
questions pertaining to education natur- 
ally would arise, and which would need 
the attention of a competent official who 
could investigate and determine what is 
best to be done, our Constitution gave 
the superintendent of public instruction 
‘the general supervision of the * * * 
educational interests of the state,’ and 
specifically authorized him to ‘perform 
such other duties as may be prescribed 
by law,’ without limiting these duties to 
such as might be classifed as executive 
or administrative only. He is authorized 
to perform any duties pertaining to the 
educational interests of the state which 
the legislature deems wise and prudent 
to impose upon him. Under these pro- 
visions it cannot be said that the legis- 
lature is without authority to authorize 
the state superintendent of public 
instruction to perform duties, or deter- 


22 See State ez rel., v. School District, supra, note 13. 


23 Kansas Constitution, Sec. 1, Art. 2. 

24 School District v. Board 
County, 15 Kan. 194 (1875 
40 Kan. 328, 19 Pac. 723 (i 


1922 
Cc. 
25 Brown v. kansas City, 
(1936). Oakland State 


of Education, 110 Kan. 613, 
); In re Hinkle, $i Kan. 712, 
s 888); Gratney v. Wyandotte County, 111 
gs Di ntate v. Lawrence, 79 . 234, 100 Pac. ( 
(1900); State v. French, 111 Kan. 820, 208 Pac 
Ar supra, no ; see 
v. Bolin, 141 Kan. 126, 40 P. 24 


eupre, note 13; Division of Howard 

3 Pac. 531 (1883) ; State v. Hamilton 

Kan. 160, 207 Pac. 209 

485 (1908); In re Dalton, 61 Kan. 257, 59 

08 | a - on (1922). a 

State v. Sto 144 Kan. 311, 58 P. 2d 1051 
a 437 (1935). 


26 Prouty v. Stover, 11 Kan. 183 (1873); Wulf v. K.C., 77 Kan. 358, 94 Pac. 207 (1908); State v. 
, supra, note 25. 
27 Supra, note 25. 
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mine questions, with respect to the edu- 
cational interests .of the state which, in 
the general classification of powers of 
overnment, would be regarded as legis- 
ative in character.” 


If, then, the power to reorganize the 
schools had been given directly to the 
Superintendent of Public Instruction, it 
would have been a valid delegation of 
legislative power, expressly authorized by 
Sections 1 and 2 of Article 6. * But the 
act did not do this. Looking at Section 3 
of the 1947 act, amending G. S. 1945 
Supplement, Section 72-5606, supra, we 
find the Superintendent’s power is expressly 
in the alternative. That is, there is a defi- 
nite condition precedent to the vesting and 
exercise of the power by him — the failure 
or neglect on the part of the county com- 
mittee to act. The power of the Super- 
intendent is a naked one if the local com- 
mittee acts. Also, if the local committee’s 
_ to act is of no effect because unlaw- 
ully granted, then the Superintendent still 
cont be without authority to reorganize 
a district, because his authority is contin- 
gent upon the failure, neglect or refusal 
of the county committee to perform a legal 
act. If there could be no legal act, there 
could be no occasion for the Superin- 
tendent to act. 

The delegation of the legislative power 
to reorganize school districts is not 
expressly granted by the constitution to 
any local agency. For that reason the 
attempted delegation of that power in this 
act is unconstitutional under the interpre- 
tation given the constitution by the Kansas 
Supreme Court. The delegation to a local 
tribunal of legislative power in regard to 
matters which are not local was discussed 
fully in State v. Hardwicke,® and the 
decision in that case is liberally quoted in 
the instant case. The proposition is amply 
supported in other Kansas decisions.” 


IV 


As stated in the beginning, the decision 
in the instant case places the problem of 
rural school reorganization back where it 
was prior to the action of the legislature 
in 1945. This decision, together with the 
earlier decisions discussed above, define the 


28 Supra, note 12. 
29 City of Emporia v. Smith, 42 Kan. 433, 22 Pac. 616 (1889); Hutchinson v. Leimbach, 68 Kan. 
37, 74 Pac. 598 (1904); Bank v. Laughlin, 111 Kan. 520, 526, 207 Pac. 433 (1922). 
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meee to be followed in drafting future 
egislation, if future legislation in fact is 
the solution to the problem. 

In summary, that pattern may be stated 
as follows: 


1. The Kansas constitution vests legis- 
lative power exclusively in the legislature, 
except as otherwise specifically provided. 


2. The Supreme Court recognizes Sec- 
tion 1 of Article 6 of the constitution as 
being a specific provision for the dele- 
gation of legislative power to the State 
Superintendent of Public Instruction in 
the matter of establishing or reorganizing 
school districts. 


3. The Supreme Court does not consider 
school reorganization “local business” 
within the meaning of Section 21, Article 
2 of the constitution. 


4. The legislature may Property confer 
administrative powers and duties upon 
local agencies. 


5. To be a delegation of administrative 

wer, rather than legislative power, the 
egislation must contain standards sufficient 
to confine the local agency's discretion 
within definite boundaries. 

In the opinion of the writer, legislation 
attempting to confer administrative power 
on local reorganization boards, by the 
ptescription of complete standards in the 
act of the legislature is a virtual impossi- 
bility. The situation in the various school 
districts over the state is highly complex 
and varies widely as between districts. 
While the problem of school reorganiza- 
tion is state-wide, the conditions and needs 
of each district are local matters. Antici- 
pating each local situation and establishing 
standards to cope with each one in an 
all-inclusive act would be difficult, to say 
the least. This is demonstrated by the lat- 
est attempt by the legislature. It attempted 
to give local boards broad enough powers 
to meet their local problems. But the 
court, as has been seen, found that such 
broad discretion gave local agencies legis- 
lative power, the delegation of which in 
this situation is unconstitutional. 

Since the court indicates, as it has in 
the past, a willingness to accept a legisla- 
tive delegation to the State Superintendent 
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of Public Instruction,®® that would seem 
to be the answer to the problem of future 
legislation. It is supposed, from the tenor 
of this and prior decisions, that the legis- 
lature could properly confer on the State 
Superintendent the power of school reor- 

ization, naming, as they did in the 
1945 and 1947 acts, the factors to be 
considered, but giving him the authority 
to use such local fact-finding agencies as 
might be necessary to accomplish the 


objective. In so doing, the legislature 


might very properly name the same type 
of local board called for in the 1947 or 
1945 acts and with similar duties, but 
also with the important exception that all 
board activities and final reorganization 
would be under the supervision and direc- 
tion of the State Superintendent. It might 
logically be said that this permits the local 
committees to do indirectly what the court 
will not permit them to do directly. If 
this is true it is the result of the interpre- 
tation placed on the constitution by the 
Kansas Supreme Court. In all events, it 
seems the only practical way to frame 
legislation on this matter is to channel the 
power through the State Superintendent and 
not confer it directly on local committees. 


Wo. B. McELHENNY, 
University of Kansas 
School of Law, 

Class of 1948 


An Analysis and Criticism of the Kan- 
sas State Supreme Court’s Decision 
on the School Reorganization Act 
of 1945 


The purpose of this note is to analyze 
the recent decision of the Kansas Supreme 
Court in which the School Reorganization 
Act of 1945 and House Bill No. 376, 
enacted by the 1947 Legislature, were held 
unconstitutional. The school reorganiza- 
tion program was the result of years of 
study on the part of the legislature and 
especially the Research Department of the 
Legislative Council. The Education Com- 
mittee of the legislature, after considering 
all available factors, made the following 
recommendations: 





80 State v. Storey, supra, note 25. 


“The Committee further finds that the 
matter of adjustment of one-teacher dis- 
tricts is largely a local one and possibly 
can be best solved, if at all, by some 
legally constituted local organization: — 
your Committee feels that the matters 
of real property escaping taxation for 
public school purposes, the assessed 
valuation of districts, the pupil load, 
transportation, and district boundaries 
should not, at present, at least, be 
directed from Topeka, but should and 
can and will be satisfactorily worked 
out by a local committee clothed with 
sufficient legal power and authority.’ 


The result of this recommendation was the 
formulation of a bill that was drafted very 
carefully but which was subject to so many 
pressures it appears to have been put 
together hastily. 


On the basis of talks with those who 
worked on the program, one is informed 
that the legislators had committed them- 
selves to local constituents on certain issues 
and procedural details and that no bill 
could be passed without conforming in 
great measure to these previous political 
considerations. It is in the light of this 
background that one must appreciate that 
only a minimum of “sandpapering” could 
be done to make the bill clear and lucid, 
—and a manifestation of the legislators’ 
true intent. 


The resulting act provided for the estab- 
lishing of a school reorganization commit- 
tee in each county to be appointed by the 
Board of County Commissioners. The 
county committee was to have the general 

wer and authority to reorganize the 
school districts of the county and in the 
development, preparations, final considera- 
tions and adoptions of plans for the reor- 
ganization of school districts, was to be gov- 
erned by the following powers and duties: 


a) A comprehensive study was pro- 
vided for 


b) Tax evaluation was to be considered 
as well as numbers of pupils 


c) Geographical factors and 
d) Highways 


1 The State of Kansas, ex vol, Gecege W. Donaldson, County Attorney of Neosho County v. Ethel 
e Su 


Hines and L. W. Brooks, S 


State, ex rel., v. Hines, 163 Kan. (1947). 
2 Journal of the Legislative Council, January 18, 1944, pp. 3 and 4. 


rintendent of Public Instruction of the State of Kansas, 
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_— hearings were provided, a filing of 
plans and a review by the District Court 
if necessary. 

While the court dealt with a multitude 
of lesser but related issues when the con- 
stitutionality of the act was tested it is 
believed that two major considerations 
were the primary concern of the court. 


1) Counsel for plaintiff, in challenging 
the school reorganization bill had asserted 
that the establishing of the local commit- 
tees with their powers and duties was an 
unconstitutional delegation of legislative 


power, and 


2) that the delegation of legislative power 
provided no standards whatever and left 
too much discretion to the newly formed 
county committees. 


The court agreed with both of these 
contentions. With reference to the first 
issue it said: 

“If the powers sought to be delegated 
are legislative in character, as distin- 
guished from administrative, ordinarily 
they cannot be delegated unless their 
delegation is authorized by some express 
provision of the Constitution or the 
authorization arises by reason of clear 
implication therefrom.’ 


It then sought out constitutional provisions 
that might have been deemed to grant such 
power. Section 1 of Article 2 reads: 


“The legislative power of this state shall 
be vested in a house of representatives 
and a senate.” 


Section 21 of Article 2 reads: 


“The legislature may confer upon tri- 
bunals transacting the county business of 
the several counties, such powers of local 


3 See note 1 supra. 

4 Brief for Defendants, p. 36. 

5 State, ex rel., v. Hines, 163 Kan. at p. 303. 
6 Ibid, p. 5. 
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legislation and administration as it shall 
deem expedient.” 


The court decided that Section 21 was 
inapplicable because the business of school 
reorganization was not local legislation and 
therefore it was inappropriate material for 
tribunals transacting county business. It 
ought to be noted, however, that the State’s 
Attorney General had conceded in his brief 
that the reorganization of schools through- 
out the state was legislative and general in 
character and thus indicating that this 
section of the Constitution was not one 
on which reliance was made.* 

The court then came forward with what 
it calculated to be its strongest point: 


“The question develops at once, is there 
any constitutional provision authorizing 
the formation of a school reorganization 
committee in each county of the state 
to which can be delegated legislative 
power? The Constitution contains no 
express provision to such effect.”® 
and again: 

“The school reorganization committee 
which the statute under consideration 
seeks to establish is unquestionably an 
‘agency’ never contemplated by the men 
who molded the Constitution. Conse- 
— it cannot be correctly asserted 
that any implication arises from the Con- 
stitution to the effect that an unnamed 
and unborn agency should be vested 
with legislative power.’’¢ 


This seems an unduly narrow and is an 
historically discredited concept of consti- 
tutional interpretation.’ The implications 
of the doctrine are of questionable merit. 
Such an interpretation would forbid any 
further development of administrative 
functions than those foreseen by the state 


7 McCullough v. Maryland, 4 Wheaton (U.S.) 316; 4 L. Ed. 579 (1819). 
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See also James Barclay Smith, Studies in the Adequacy of the Constitution, 1939, Chapter 
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constitutional fathers. It would follow that 
without express provision in the Constitu- 
tion even administrative boards or agencies 
to handle matters concerning radio or rail- 
road would be unconstitutional except as 
provided for in minute detail. It is appar- 
ent to all, and it is to labour the obvious, 
to say that our national government would 
have broken down from congenital inade- 
quacy if such strict and rigid interpretation 
had been forthcoming on the Constitution 
of the United States. 

The position is not consistent with the 
legislative and judiciary history of Kansas. 
To follow the court’s decision a step 
further — it suggests that the Constitution 
gives all — relative to education to 
the State Superintendent of Instruction and 
implies that if the legislature had delegated 
the same power to that office to be subse- 
quently worked out through local county 
committees that it would have been satis- 
factory. Section 1 of Article 6 of the Con- 
stitution reads: 


“The State Superintendent of Public In- 
struction shall have the general supervi- 
sion of the common school funds and 
educational interests of the state, and 
perform such other duties as may be 
prescribed by law.” 
It is in the last phrase that the Court sees 
the compulsion for all school matters to go 
through the State Superintendent. Two 
analogies suggest the weakness of this 
position. 

1) School boards for all first and second 
class cities have been established by the 
legislature with no reference or relation- 
ship to the State Superintendent of Educa- 
tion. Their power is direct from the legis- 
lature and is without qualification so far 
as the state office is concerned.® 

2) The state legislature established the 
Board of Regents for the Municipal Uni- 
— of Wichita.® _ the State Super- 
intendent was not only by-passed but no 
reference whatever is made to the office. 

This simply means that if the school 
reorganization bill is to be declared uncon- 
stitutional, as an invalid delegation of _— 
lative power because the Constitution does 
not name the reorganization committees and 





8 G. S. 1935, Chapter 72-1601. 
9G. 8. 


1935, Sec. 13-13a03; L. 1941, Ch. 129, Sec. 
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NOTES 


does name the State Superintendent of 
Instruction, and if all educational matters 
must go through the Superintendent's office, 
then a number of other legislative creations 
ought similarly to be declared unconstitu- 
tional, and would be so declared if attacked, 
were the court’s reasoning in this case to 
be followed. 

It is believed that the court made its 
decision on the first issue, but a greater 
portion of the opinion is spent on the sec- 

.ond of its two major concerns: That the 
delegation of legislative power has provided 
no standards whatever and leaves too much 
discretion to the newly formed county com- 
mittees. 

It is submitted that a general statement 
of purpose preceding the details of the act 
might well have sufficed to “canalize” the 
conduct and adhere to the test used by Mr. 
Justice Cardozo in his dissent in the Panama 
Case.° However, Section 72-5607, G. S. 
Supplement, 1945, which is part of the 
reorganization statute, does contain this: 


“_ The county committees shall have 
the general power and authority to re- 
organize the school districts of the county 
and in the development, preparation, 
final consideration and adoption of plans 
for the reorganization of school districts 
of a county, each county committee shall 
be governed by the following eae 
duties and restrictions: —‘(1) Within 
six months after its organization the 
committee shall make a comprehensive 
study of the county school system in 
order to consider and determine: (a) 
The assessed tax valuation of existing 
districts and the differences in such 
valuation under possible reorganization 
plans; (b) the size, geographical fea- 
tures and boundaries of the districts; 
(c) the number of pupils attending 
school and the population of the dis- 
tricts; (d) the location and condition of 
school buildings and their accessibility 
to the 7 ype (e) the location and con- 
dition of roads, highways and natural 
barriers within the districts; (f) the 
school centers where children residing in 
the districts attend high school ; (g) con- 
ditions affecting the welfare of the teach- 
ers and pupils; (h) the boundaries of 


1; Feb. 7. 


10 Panama Refining Co. v. Ryan, 293 U.S. 399, 79 L. Ed. 446 (1934). 
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the governmental units and the location 
of private organizations; and (i) any 
factors ae adequate school facili- 
ties for the pupils.’ ” 


These factors constitute a general out- 
line of the several matters to be considered 
as well as an absolute directive from the 
legislature to evaluate each of these ele- 
ments. The issue in every case is whether 
or not the legislature has conferred too 
large a discretion on those charged by it in 
carrying out its policy. But finding the 
detailed and varied information was a pre- 
requisite to reorganization and if sufficient 
determinative factors were provided as 
guidelines in securing that information the 
type of reorganization resulting, while vary- 
ing in detail, would have been uniform in 
pattern and consequence throughout the 
state. It is submitted that a policy of 
reorganization was expressly manifested 
throughout the history and actual imple- 
mentation of the school reorganization bill. 
It is in this broad conceptual pattern that 
the court might readily have seen the out- 
lines necessary to have satisfied the require- 
ments for standards—and control of 
discretion. 

It is clear that many commissions have 
been created in Kansas to deal with state 
and local problems with discretionary power 
fully equating that granted to the county 
school committees. 

The discretionary powers granted by the 
legislature were given only after a careful 
consideration of the reorganization pro- 
grams in other states. Two principal meth- 
ods were used in making substantial accom- 
plishments in school district reorganization 
elsewhere. 


1) The elimination of low valuation or 
low-enrollment schools by the enforcement 
of certain minimum standards; and 


2) A general reorganization within each 
county based on a local survey of the exist- 
ing situation. These methods were care- 
fully analyzed and understood, but the 


Kansas legislature —- chose to be 
less shhesy and A po y on county school 
reorganization committees, as in the state 
of Washington, where the widest possible 
latitude for local judgment could be applied 
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to the varied problems of the immediate 
area. However, there was provided a posi- 
tive requirement of a comprehensive survey 
for the finding of all pertinent local facts. 
No local election was provided as in Wash- 
ington, but Kansas chose to provide for a 
review by the district court on the deter- 
minations of reasonableness or arbitrariness 
of the county reorganization committees’ 
decisions as measured by the facts found 
in the survey. 

It is believed further that the principle 
of delegation of legislative — ought to 
be construed in the light of the prevalence 
of local home rule in our systems of state 
government. We have delegated substan- 
tial legislative powers to municipal corpora- 
tions and this does not involve an invalid 
delegation of the legislature’s law making 
powers. It is suggested that the “exigencies 
of local rule ought to overcome the logical 
implications of a legal doctrine” in such 
cases. 


An additional result from such a deci- 
sion by a State Supreme Court is that state 
constitutions are often amended as the only 
feasible means of achieving the desired 
workability in government. The net result 
in Kansas, as elsewhere, has been a useless 
extension and lengthening of state consti- 
tutions until they are so cumbersome and 
unmanageable that it is both a burden and 
a bore to work with them. Recently com- 
piled model constitutions show the advan- 
tages and advisability of a short, concise 
constitution in broad general outlines rather 
than forcing the states to deal with ever 
increasing details due to narrow and rigid 
construction by the state courts. 


The 1947 legislature passed certain vali- 
dating acts designated as House Bill No. 
407 and House Bill No. 447. However, 
they were not in issue in the Hines case. It 
was not the theory of the validating acts to 
reaffirm an earlier act about to be declared 
unconstitutional. Rather, that since it was 
conceded the legislature could establish 
directly the school redistricting program 
the validating acts were thought to be such 
direct action and would serve to adopt as 
the legislature’s own acts any reorganization 
program completed by the county commit- 
tees as of March 1, 1947.11 


11 A recent decision by the Supreme Court of Kansas, State, ex rel., v. Common School District 
No. 87, Brown County, Kansas, upheld the validating acts now known as Chapters 375 and 
377, Laws 1947. The opinion has not been published but it is understood the basis for the 
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In conclusion it is believed that both the 
1945 and 1947 legislatures did in fact 
establish competent administrative agencies 
to effect their purposes under principles 
consonant with our scheme of government. 
The broad p of the legislature were 
implemented by sufficient standards to 
guide and control the county committees 
in their work. The measure of discretion 
available was conformable to our stress on 
the adequacy of home rule. 


Further, the narrow, strict-constructionist . 


view taken by the court in the Hines case 
on the theory that the county committees 
were not named in the Constitution and 
were therefore incapable of taking power, 
— in an unconstitutional delegation 


of legislative authority, is a flagrant throw- 
back to constitutional theories of a century 
ago. In the light of an expanding and 
increasingly complex social organization we 
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ought by this time to understand better the 
nature of written constitutions. Recent 
studies and a multitude of decisions by the 
United States Supreme Court have incor- 
porated an historically validated concep- 
tualism ranging from Chief Justice Mar- 
shall to reaffirmation and proclamation 
anew by former Chief Justices Hughes and 
Stone and former Justices Brandeis and 
Cardozo — that constitutions are ‘‘calcu- 
lated to endure for ages to come” and “to 
be adapted to the various crises of human 
affairs” and that their nature and function 
is in the service of a changing group life 
—achieved through broad outlines and 
great principles within which every con- 
ceivable exigency can be met. 


Harry F, CorsBin, Jr. 
University of Kansas School of Law 
Class of 1948 


decision was that since the legislature could have reorganized the school districts (though 
an administrative board appointed for that purpose could not) the validating acts directly 
accomplished that end. This was so even though the reorganization referred to had taken 
Place under an unconstitutional law. An abundance of authority was available for the latter 
interpretation. Attorney General Arn has detailed the authority on pp. 31 and 32 of his brief 


for Defendants in the above case. 
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Bob Nesmith and Harold Irwin have 
gotten together under a firm name and are 
moving to a larger office in the Union 
National Bank Bldg. at Wichita. I under- 
stand Harold has just recently married; he 
and the inimitable Bob Nelson are brothers- 
in-law. 

Art Herchberger is home from a six-week 
vacation in Minnesota. He has all the pic- 
tures to prove his prowess as an angler. 
He made the mistake of telling me who he 
fished with — incidentally, a fellow whom 
I know —I can double check on the fish 
stories. 

Vern Laing vacationed with his family 
in the Black Hills of South Dakota. He 
awoke one morning and, lo and behold, 
there was Charlie Hunt and his wife from 
Concordia in the next cabin. I don’t know 
what they would have in common, Vern is 
a singer, Charlie a photographer, only just 
another couple members of the Bar of 
Kansas, kindred souls in a foreign land. 

Judge Roy Smith of Salina has given up 
the active work in the Court. Bill Norris, 
Drew Hartnett and I induced the County 
to buy his library for Judge Lon Buizck. 
Judge Smith has gone to Florida to make 
his home with one of his daughters. 

I caught the Salina bunch at lunch one 
day recently. There were eighteen of the 
boys gathered around, a bull session was 
the general result topped off by a contest 


between Morris Johnson and Ralph Knittle 
as to who could tell the best story, all of 
which I enjoyed. 

George Allison at McPherson told me 
of an early experience he had in Tonopah, 
Nevada, back in 1918. It seems Tonopah 
had a boom about that time. George went 
out to take part in the get-rich era, but 
before he could get to going the boom 
broke. As long as I have known George 
(some 30 years) I did not know he had 
ever left Kansas. 

The City of McPherson is attempting to 
build something of a civic improvement. 
Jim Galle, being City Attorney, has had to 
cope with the bricklayers —the story Jim 
tells explains at some length why countries 
go Communistic and why people who try 
to do something go “nuts.” 

Jim Cassler, who was in California for 
a month on vacation, has now returned and 
is back at McPherson. 

Bill Carey has installed a snack bar, 
ge lunch and place of solid comfort in 

room adjoining his office. He extended 
me a cordial invitation to visit him at any 
time, and I am sure he would extend the 
same invitation to all his friends alike. 
Reminds me of Sam Amidon who had the 
hidden panel in the office he occupied in 
the 4th National Bank Bldg. at Wichita — 
there were many skeletons in that closet. 

Bob Helvering of Marysville is in Mayo’s 
Hospital again. He is not getting along as 
well as he should after the accident he and 
Ed Bennett had at the ball game in Marys- 
ville some time ago. 

Roland Edwards, a comparatively new- 
comer to Waterville, Kansas, has opened 
an office there after some ten years of prac- 
tice in Washington, D. C. He was par- 
ticularly impressed by the fraternal spirit 
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he found manifest at the Bar meeting in 
Topeka last May. He thinks the meet a 
good idea and the results worthy of every 
member of the Bar. 

Lee Stanford was in Topeka the day I 
was in Concordia. Senator Van DeMark 
was vacationing in Colorado. Charlie Hunt, 
Frank Baldwin and Clarence Paulsen were 
all looking at Marvin Brummett who was 
riding a “hoss” in the parade. They all 
looked too busy for me to intrude. I'll see 


them again some day when I am in the . 


parade. 

Ralph and Catherin Noah were vaca- 
tioning somewhere when I hit Beloit. The 
office said “Gone for a week or more.” 

Orin and Harold Jordan are air condi- 
tioning the work shop. If and when they 
get it working it will not be needed, I hope. 

e hottest week (first week in September) 
I think I have ever experienced in Kansas, 
and the cooling system broken down. Too 
bad, fellows, better luck next year. 

I guess Roy Hamilton got hot and stayed 
home. I didn’t see him. 

George Teeple of Mankato has a new 
home with a picnic oven in the yard. 
George, Jess White and myself tried out 
the new kit of flavors George had to offer, 
some called vinegar and garlic, smoke salt, 
etc. Anyhow, we bought a carcass of beef, 
broiled it over the coals, then put the 
works out of the kit on it and the three of 
us ate the beef. Had a good time, George. 

Lorn and Mrs. Weltner were busy get- 
ting their two boys ready to go back to 
K.U. this fall. They were busy too — the 
boys, I mean. 

I told Dan McCarthy about George 
Teeple’s barbecue. He said he didn’t care 
about the food but would have enjoyed 
Joe White’s comedy. Sorry, Dan, that you 
missed it. 

Arno Windscheffell of Smith Center has 
just bought 26 front feet on the main 
street where he will erect a modern uptown 
office, air conditioned vault and other inci- 
dentals needed in a law office. 

The most spectacular lawsuit of the age 
was started at Norton, Kansas, Tuesday, 
September 2 and lasted until Thursday 
night, three of the hottest days we ever 
had, Cunningham Walker and Cussenberry 
on one side, Driscoll and Tillotson on the 
opposite side. The suit involved a series 
of auto accidents, and developed into a 
damage suit for the sum of $43,000. I 
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didn’t stay to hear the verdict, but I do 
know if the lawyers got the whole amount 
they earned it. 

Al Metcalf was in the hospital at Ober- 
lin recovering from an appendicitis opera- 
tion. He is getting along very well but is 
not out yet. 

A boy by the name of Freeman has gone 
in with Penny Rouilier at Colby. I haven't 
met Freeman — Rouilier doesn’t open his 
office until 3 o'clock in the afternoon, and 
I keep missing him. I would like to see 
him to say “Hello” once more. 

Guido Smith has invented a new method 
of accounting for farmers, published a new 
series of instructions and ledger sheets that 
simplify bookkeeping for the wheat grower. 
This they sell over the new Colby radio. 
Guido has developed into a businessman as 
well as an income tax expert and lawyer. 

Ed Thiel and Gerald Stover have a cozy 
little office at Colby and are doing very 
well. 

Paul Ward at Hays has moved into a 
“refrigerator” called the Eddy Clinic. There 
is a bunch of doctors downstairs, Paul and 
the Gas Company upstairs. Paul had on his 
coat, I didn’t. The little chit-chat didn’t 
last long—I got cooled off in a hurry. 
Paul likes the change very much. Norman 
Jeter moved upstairs in Paul’s old office in 
the old building. 

Pat Malone had a Tulsa, Shell Oil Co. 
lawyer on his hands the day I spent in 
Hays, so I didn’t see much of Pat. 

Del Haney was a delegate to the Legion 
Convention in New York. He was delayed 
slightly, didn’t get home as early as he 
should. I think Del likes the big city. 

Jerry Driscoll has a boy by the name of 
Hoke in his office. Looked like he and 
Jerry were busy. Dick Driscoll is still busy 
as County Attorney. Cliff Holland is try- 
ing to get his building in shape to move 
into, Herb trying to remodel the old one. 
Harold McComb is in a new air condi- 
tioned office, new set-up entirely, and Oscar 
Ostrum, mind you, built a new wall of 
cases, a lot of them, and I couldn’t find 
anything to sell him. 

Bill Litowich has been in St. Luke’s hos- 
pital in Kansas City again for a week or 
so. He looks fine and says he feels fine. 

Oscar May died unexpectedly August 23 
at the Atchison hospital. He had just com- 
pleted his new building with an upstairs 
office arranged for himself and his son, 
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John, when he finishes law school next year. 
Oscar was quite well known over Kansas 
as the Missouri Pacific trial attorney in the 
old days when he was associated with the 
Waggener office in Atchison. 

Karl Root took over the John Foulks 
law library. This was at one time the Tom 
Moxcey library. Tom Moxcey, Sr., died 
about six years ago. John came in from 
Western Kansas, acquired the Atchison 
office; later John was killed in an airplane 
accident in England during the war. Karl 
is the last and final owner. 

Lee Brown and Max Regier have dis- 
solved their partnership at Newton. I have 
not heard what the boys have done about 
final arrangements. 

I saw Clay Baker of Topeka in Kansas 
City about August 15. He looked like he 
had business on his mind. 

I went over and called on Eddie Powers 
in Quindaro. He says he is set up for busi- 
ness and he has what it takes to make good 
his promise. It is the first time to my 
knowledge an attorney has had an office 
over in that vicinity. 

Dave Carson collapsed in the office one 
day. He was rushed to the hospital, stayed 
a week and is now back on the job going 
strong. He says nothing is wrong as far 
as he knows. 

Mrs. Margaret Crummer, formerly of 
Harry Colmery’s office in Topeka, wrote 
me from Chicago, says she is happily 
located there in a legal office, and that 
Miss Helen Wolverton of Judge Sloan’s 
office visited her a few days in May, and 
that Jack Hunt is now located in Chicago. 
She wanted to be remembered to all her 
Topeka lawyer friends. 

In the suit of the U. S. Government 
vs. the Cities Service wherein the Court 
ordered the refunding of certain money to 
the gas users, I understand Jim Smith of 
Topeka is a special master. I haven’t seen 
Jim since all this happened but I under- 
stand he achieved two very noteworthy dis- 
tinctions, one in that he was employed as 
an Attorney, the other wherein he employed 
a bride as an office assistant. 

Clay Baker and Maurice Freidberg 
formed a cag seer A recently in Topeka 
with a newly furnished office in the Cen- 
tral Bldg. 

George Finney of Larned died some time 
in September. Seems the old gentleman 
was a gun collector. I got a circular from 
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Maurice Wildgen one day announcing an 
auction of the collection. Am glad it 
wasn’t his law or Maurice got a new 
boy in with him, a fellow by the name of 
Smith. Some of his classmates say the new 
boy has something. Get them like that, 
Maurice, it will give you more time to raise 
the family. 

R. D. Armstrong of Scott City died this 
spring in a Kansas City — I didn’t 
learn about it until I saw Don Lang tre- 
cently. 

Gordon Lowry opened an office in Valley 
Falls, Bill Smith’s old hang-out. Gordon is 
attempting to show Jim and an earlier edi- 
tion of the family now at Atchison, how 
to practice law. 

Clark McPherson has quit a government 
post in New York City to come back home 
and practice in Kansas. He has just an- 
nounced the opening of an office at Gar- 
den City. 

John Staley Holden of Louisville, South 
Carolina, has opened an office at Cimarron, 
Kansas. He wrote me recently he had ac- 
quired an office and a client. Good luck, 
John. 

Howard Fleeson and Lew Gates have 
been appointed as special Attorneys for the 
State Commission to check into the appli- 
cation made by the Bell Telephone Co. on 
rate increases. This necessitates a trip back 
to New York, big assignment for a couple 
of good boys. 

Tony Immal of Iola spent a pleasant 
week with the Investment Bankers at their 
convention at Jacksonville, Fla., but I did 
not hear about the trip from Tony. 

A boy by the name of Shell has the old 
Charlie Garrison office at Garnett. He acts 
as though he enjoys the business end of 
the office and also looks like the owner and 
pee of the place. I haven’t learned 

is given name yet, in fact, have only met 
him once. I will do better the next time I 
see him. Clark Howerton was the only 
lawyer I saw — missed all the others. 

O. M. Wheat and J. Raymond Eggleston 
have dissolved partnership but both will 
continue the practice of law in Medicine 
Lodge alone. 

Stan Toland and J. C. Edwards were in 
Erie before Judge McClelland the day I 
was in Iola. 

Noel Mullendore of Howard had gone 
to the hospital to bring home his wife with 
a new baby the day I stopped to see him. 

















I understand this is a new experience for 
Noel. 

I have had many of the Bar express a 
wish to have reprinted some of the papers 
given at the meeting in the group or sec- 
tions meetings, unless a lawyer can make 
notes these papers are usually lost after the 
meetings. (Editor’s Note: All of the May, 
1947, papers and written comments thereon 
have now been printed in The JOURNAL — 
six in this issue. ) 

Dan Aul has opened an office at Chetopa, 
in the City Hall, as City Attorney and gen- 
eral town counselor. He is the only one 
there, and says business has improved con- 
stantly. 

Clark Fleming has built a brick, glass 
and steel building on the Main street of 
Erie. The glass walls are both partitions 
and windows, finished on the inside with 
mahogany weld wood and Celotex ceilings, 
air cooled and steam heated. It is quite the 
most modern thing I have seen in the way 
of an office. 

John Markham is still in Cleveland as 
this is written, vacationing after the Bar 
meet. He has been gone a month. 

Jack Shuss was spending the day over in 
Missouri the day I tried to see him. 

Judge Goodrich got straightened out 
after his hospital siege of a year ago. Glenn 
Jones says the judge is 100% again. Judge 
Resler of Pittsburg was holding Court for 
Judge Goodrich the day I was in Parsons. 

Burney Dunham and Charlie Henschall 
were both very kind in an invitation to ride 
over to Erie the opening day of the term, 
but I had other plans. I think I saw every- 
one at Erie and Chanute but Tom Evans, 
he got away and over to Erie before I got 
around to him. 

Ben Humphreys was in Chanute looking 
over the District. He has charge of the 
District Rent Control office of Southeastern 
Kansas. 

Alden Dannevik will engage in the prac- 
tice of law at Chapman. He is located in 
the Speck Armold office, or rather, the one 
Speck had before he went into the service. 

Roy A. Lathrop of Manhattan died re- 
cently of a heart attack. He had been at 
Manhattan for many years. 

Billy Osmond of Great Bend died dur- 
ing August as I remember. He retired 
from the law practice some ten years ago, 
went out to a hospital where he was con- 
fined to his bed but never lost interest in 
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what went on. In the early days he was 
known as the Santa Fe Attorney. 

Arch L. Williams has opened an office 
in North Wichita in the same location 
occupied by Howard Keagy before his 
death. I saw Arch recently; he said he is 
doing pretty well. 

Beryl R. Johnson told me the other day 
that he had withdrawn from the firm of 
Stone, McClure, Webb, Johnson & Oman. 
Office space is hard to find in Topeka these 


’ days but Beryl expects to open his office for 


general civil practice about January first. 

Howard and Roy McCue have at last 
gotten together under the firm name of 
McCue & McCue in the Columbian Bldg. 
in Topeka. 

Keith Weltmer has come down from 
Hiawatha to go into the Allen Ascough 
office at Topeka. 

An article in the Wichita Beacon stated 
that P. K. Smith went to sleep on the divan, 
dropped a lighted cigarette, burned up the 
divan, a hole through the floor into the 
basement and did $2,000 worth of damage. 
Moral: Get a house with cement floors. 

Alex Hotchkiss of Lyndon has been laid 
high and dry for several months with a 
major operation in a Topeka hospital. I 
think he is out now. 

George Collins of Wichita went through 
a major ordeal at Mayo’s. He is now back 
at the office on full time, says he feels fine, 
just needs a little time to get caught up. 

Rusty Cossman of Ashland has been 
appointed on the Board of Bar Examiners 
in the place of Mr. Austin Keene of Fort 
Scott. I saw Rusty as he got on a train in 
Dodge City to make his first meeting in 
Topeka. 

I saw Cliff Hope for the first time in 
many days or months, as you might expect, 
of one who is as busy as he is. It was nice 
to see him. Cliff was home on the usual 
summer vacation. 

Bert Vance of Garden City was home 
the day I was in Garden. Mrs. Vance was 
ill, I hope nothing serious. 

Ray Calihan and Logan Green were out 
of town, and I didn’t see Roland Tate. 
That accounts for one of Kansas’ larger 
offices, on my last trip to Garden City. 

Brainard Anderson has taken over the 
old Beckstrom office at Tribune. Harold 
Bragg went to Mississippi to take over a 
plantation ; he had the office prior to Andy’s 





260 


entrance. I wonder how many Kansas law- 
yers have seen the old Beckstrom plant. It 
was originally built for a law office, con- 
sisting of two very large rooms, reception 
room and private office. Books line the 
walls, at one time most of the Reporters 
were in the library, then living quarters 
were added, quite a pretentious array of 
buildings for an old bachelor like Beck, 
then he got the photography bug, became 
a commercial, or studio, photographer. The 
place has a basement full of Re yrs 
cameras and what have you, stuffed birds 
and pictures adorn the walls — it is a law 
office on as large a scale as is Western 
Kansas itself. 

Gene Zuspan and Max Jones were both 
out of town when I made Goodland. I did 
see Elmer Euwer and Tom Taggert. Tom 
is in his new office of which I wrote in 
the last issue of The JoURNAL — quite a 
ritzy layout. 

Bill Dumars is Supreme Court Reporter, 
going up when Schuyler Jackson went to 
Washburn University as part time law prof. 
Both boys deserve the promotion. 

Ray Stein has resigned from the Supreme 
Court as Law Clerk to open his office in 
Beloit, which he will do December 1. 
There is a new boy at Concordia — I think 
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his name is Young. I haven’t met him yet 
but will — soon, I hope. 

I saw Harlow King at Omaha recently. 
He is trying income tax cases for the gov- 
ernment in the Court of Tax Appeals. 

I understand the Leavenworth Bar almost 
to a man go pheasant hunting each year. 
Tim Bannon is the hunt master — it is he 
who makes arrangements, while Lee Bond 
sharpens his eye on skeet shooting down 
at Elliott’s Park in Kansas City. I haven't 
heard how they got along, but I'll bet 
everybody had a good time. 

The Leavenworth County Bar has estab- 
lished a new precedent in Bar annals. They 
close all day on Saturdays— and stay 
closed. This as far as I know is the only 
Bar to take such a step. 

Carl Chase is teaching at the Babson 
College in Eureka. Carl teaches one hour 
in the morning and one in the afternoon, 
some weeks. The courses vary, and his 
hours do likewise. He reports a larger 
enrollment for each class as it comes on, 
and seems very proud of the fact that stu- 
dents come from most of the country to 
learn something of the Babson Institute. 
Eureka likes the idea of the College being 
there. It seems to do something for the 
town. 
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THROUGH THE YEARS 
0 + « Says Reddy Kilowatt 


Through the years I have provided electric service for all 
classes of customers at a price that has been decreasing even while 
ptices of other services were on the general uptrend. Of course, 


you don’t notice a reduction in your bill because you keep using 
me more hours every day for more things. In May, a new reduc- 
tion in rates for residential electricity in cities brought my wages 
down still lower at a time when other prices are going up . . . 
Up... UP. 


Maybe I should change my name Reddy Kilowatt to Reddy 
Cooliewatt, because the average coolie would shudder at the wage 
I get for my services. Just think, I do the family washing for 2¢ 
a week .. . for 25¢ I run your refrigerator for a week . . . for 35¢ 
a week or less I cook your meals . . . For 5¢ I bring a week’s radio 
entertainment to your home. And that’s the way I get paid for 
EVERYTHING I do whether in home, office or factory. 


I’m proud of these coolie wages because they help to bring 
BETTER ELECTRICAL LIVING to all. And I like to think that 
they are the result of good business management in the electric 
industry and K.G.&E. It hasn’t been an easy job to give you these 
ptices for my services in the face of increased labor and material 
costs, but with all of my helpers working together and an Ameri- 
can Way of Life to inspire them, the road to Better Living has 
become a cheap one to travel. 


KANSAS St ELECTRIC COMPANY 


Llectricity is Cheaper 
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JUDICIAL PRECEDENTS 


of over a hundred years’ 
standing were 


OVERRULED 


and others modified 
during the ten-year period 
covered by the 
FIFTH DECENNIAL 
DIGEST 


* 


When preparing any case, check 
your authorities with those in the 
Fifth Decennial to guard against late 
modifications or overruling of the 


decisions on which you plan to rely 


Full particulars on request 


Published by West Publishing Co. 


For sale by 


VERNON LAW BOOK CO. KANSAS CITY 6, MO. 
915 Grand Avenue 
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We don't like to keep ANYBODY 


waiting for telephone service 


In the last two years we have installed 1,500 new telephones 
a day in the Southwest—more than 1,100,000 telephones in 
all, But many people are still waiting for service. 


As fast as we take names from the top of the list, new 
ones are added at the bottom. About 45,000 more people 
apply every month. It’s the greatest telephone demand in 
history. 


We've started 85 new buildings or building additions 
since V-J Day. We’ve spent $135,000,000, and we’re going to 
spend another $265,000,000 to extend and improve service. 


We've ordered switchboards by the ton and wire cable 
by the thousands of miles. We're getting new equipment 
and putting it in faster than ever before. It’s a tremendous 
job and we’re impatient to get it done. For we don’t like to 
keep anybody waiting for telephone service . 


SOUTHWESTERN BELL TELEPHONE COMPANY ‘ 





The JOURNAL 








BRIEFING COSTS GO DOWN 


Without quick access to the fifteen thousand annotations in 
AMERICAN LAW REPORTS the lawyer must spend a 
majority of his time patiently collecting, reading, and writing 
up the existing cases on the points he is briefing. When he 
finds an annotation in point all of this work has been done for 
him. This is why A.L.R. annotations have been described as 
“canned briefs.” e Ask any A.L.R. owner and he will tell 
you that A.L.R. is his favorite set of books. e Attractive 
terms are available. Write either publisher; 


THE LAWYERS CO-OPERATIVE PUBLISHING CO., Rochester 3, N. Y. 
BANCROFT-WHITNEY COMPANY San Francisco 1, California 
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Wichita’s Headquarters 


— For — 


MEMBERS OF BAR ASSOCIATION 
AND FRIENDS 


Features that Prove the Allis Was 
“Built for You to Enjoy’’ 


@ Kansas’ Tallest Building 

@ 350 Fire-Proof Rooms 

@ 11 Floors Air-Conditioned 
@ Ceiling Fans in Every Room 
@ Two-Channel Radio 

@ Circulating Ice Water 

@ Complete Electrical Outlets 
@ Showers Over All Baths 

@ Bed Reading Lamps 

@ Complete Banquet Facilities 
@ Beauty and Barber Shop 

@ Kit Kat Coffee Shop and Pup Lunch 





IT COSTS NO MORE TO STAY AT THE BEST 


PES semen cu 





Barney L. Allis, President Frank L. Ripple, Manager 














BEAUTIFUL NEW 


ROPER GAS RANGES 


NOW LOOKING YOUR WAY 


¥ 


ee 


“JEWELS OF COOKING PERFORMANCE” 


Prominent in the affections of many local housewives are those 
beautiful new ROPER Gas Ranges now on display. Smartly styled 
-«- Convenient. . they offer an outstanding cooking service. 


See these gleaming new Ropers soon. Ask especially about the 
“Staggered” Cooking Top—an exclusive top-burner arrangement 
designed for your convenience. It’s a popular Roper “Jewel of 
Cooking Performance.” 


‘Jur Gas ServiceCo. 


Natural Gar for home and Andurtuy 
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lppearance is Mora 


ARROW SHIRTS 


ae HE Place To Go For The 
4 Brands You Know! 


KNOX HATS 


CLOTHING COMPANY 
TOPEKA, KANSAS HICKEY-FREEMAN CLOTHES 





Koes 439The Latchstring Is Always Out! 


You'll find a real welcome and genuine friendliness awaits you 
at the Jayhawk; Topeka’s newest and finest hotel. 


* 300 Modern attractive °* Convenient, Easy to find 
rooms Location 


* Air Conditioned Coffee ° Reasonable, moderate rates 
Shop and Dining R 


r * Complete Banquet and Ball 
* Garage and Theatre in Room Facilities — Roof 
connection Garden 


MT _ norm JAYHAWK rors 























The JOURNAL 














A LEFT SHOE 


A left shoe is of no more use without the 
right one than a 300d law library without 
Shepard's Citations. 


Your law library contains thousands of 
cases presumably 300d law. However, 
hundreds of these cases were only ~o00d 
law the day they were decided and have 
since been limited, questioned or overruled 
by later decisions or changed by statutory 
enactment. 


Shepard’s Citations is the only sure me- 
dium by which you can be certain the 
ease you have found in your reports is 


still 300d authority. 
The cost of this service is nominal. 


SHEPARD’S CITATIONS 


111 Eighth Avenue 420 N. Cascade Ave. 
New York 11, Colorado Spps. 
N. Y. Colo. 


Copyright, 1947, by The Frank Shepard Company 


























Painting of 


THE HONORABLE Guy T. HELVERING 
(1878-1946) 


Unveiled at a Special Meeting of the Bar Association of the State of Kansas at the 
Federal Building in Topeka, Kansas, December 8, 1947 





